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CASES 
ARGUED AND DETERMINED 
IN THE 
SUPREME COURT OF THE STATE OF GEORGIA, 
AT COLUMBUS, 
JANUARY TERM, 1855. 


Present—JOSEPH H. LUMPKIN, 
EBENEZER STARNES, } Judges. 
HENRY L. BENNING, 


No. 1.—Dozizr Tuornton and others, plaintiffs in error, vs. 
Danteu Hltunrower, defendant in error. 


[i.] At May Term, 1852, an order was granted by the Judge of the Superi- 
or Court of Muscogee County, allowing T to amend his bill in Equity, then 
pending in Court; which order required the defendants to appear and an- 
swer said amendment, on or before the first day of the next term, with the 
liberty of pleading or demurring, or doing both. The next term com- 
menced session on the first Monday in November. Neither plea, nor de- 
murrer, nor answer to the bill, as amended, was then filed ; but on the 22 
day of December, (the Court being until that time in session,) when the 
complainant was about moving in the cause, the defendants proposed to 
dismiss the order granted at May Term, 1852, on various grounds, alleging 
irregularity and insufficiency in Law: //eld, that these objections came too 
late ; that they should have been presented, if at all, at the commencement 
of the term, when the defendants were called on to plead, answer or demur, 
&c., and that any other practice would allow unfair advantages to be 
taken, and might be productive of improper delays. 

{2.] After such delay, it was proper for the Court to over-rule a motion by 
the defendants, made on said 22d of December, to be allowed to demur, 
plead and answer to said bill, as amended, ins/anter. 

[3.] In some cases, a complainant may proceed against a portion of many de- 
fendants of equal liability ; as where the parties liable are very numerous, 
and where those sued may bear their proportion of the loss, as well as if 
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all interested were before the Court, and suffer no injustice thereby—there 
a bill may be filed against a portion of them, to compel payment of their 
aliquot shares. 

[4.] Though defendants to a bill in Equity be in fault in not filing answer in 
time, and the Court is proceeding to take the bill pro confesso against them; 
yet, if there be then excuses offered to purge the default or contempt, and 
which present a reasonable ground of indulgence, (unless the delay has 
been extravagantly long.) the Chancellor should allow the answers to come 
in upon such terms as he may deem it his duty to prescribe—requiring to 
see the answers proposed to be put in, in order that he may judge of their 
propriety, and not putting the complainant to the peril of just such an an- 
swer as at that late moment the defendants may think proper to submit. 


In Equity, in Muscogee Superior Court. Decision by Judge 
Iverson, at November Term, 1852. 


At the May Term, 1852, the following order was granted in 
this cause : 


DanteL Hightower 1 
vs. > Bill fe. 
Dozier TuorNTON, ef al. 

The Court having, at May Term, 1851, granted an order 
allowing the complainants to make certain amendments to said 
bill, and directed tke manner in which service of the same 
should be perfected on the defendants to said bill, who had 
not appeared and answered the same, and the Court being now 
of the opinion that so much of the said order as directed the 
mode of said service on said defendants was improvidentially 
granted: It is here, now, ordered, that that portion of said 
order, in regard to the manner of serving said defendants, be. 
re-called and set aside. And the said complainant being desi- 
rous of withdrawing his waiver of the answer of certain de- 
fendants, as expressed in said order: Jt is hereby ordered, that 
said complainant withdraws his said waiver; that all the de- 
fendants to said bill, or their Counsel, be served with a copy of 
all the amendments made to said bill, and a copy of this order, 
sixty days before the next term of this Court, if to be found in 
this State; if not, by a publication, once a week, in one of the- 
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public Gazettes in the City of Columbus, for two months be- 
fore the next term of this Court, to wit: Daniel Hightower vs. 
Dozier Thornton and others, (the names of those to be served 
to be inserted.) Bill, &c., in Muscogee Superior Court, to com- 
pel the defendants, as stockholders of the Planters’ & Mechan- 
ics’ Bank of Columbus, to pay up the unpaid stock in their 
hands: J¢ ¢s ordered, that the said defendants appear and an- 
swer said bill, on or before the first day of the next term of 
this Court, with the liberty of pleading or demurring thereto, 
or both, if they think proper. Jt ts farther ordered, that all 
the defendants to said bill appear and answer said amendments, 
on or before the first day of the next term of this Court, with 
the liberty also of pleading or demurring, or of doing both, to 
the same, at the time aforesaid.” 

Counsel for defendants were in Court when this order was 
passed, and resisted the passing thereof. 

At November Term, 1852, Counsel for defendants moved the 
Court to set aside these orders, as improvidently granted, on 
the following grounds: 

1st. Said orders are uncertain and insufficient, as to the 
names of the defendants to said bill. 


2d. Because two of the defendants to said bill were, at 
the time of the passing of said order, dead, to-wit: David P. 
Hillhouse and Abraham Key, and their representatives, at that 
time, had not been made parties. 


3d. Because the defendants are given no day in Court, in 
which to demur, alone, to said amendment. 

4th. Because said order for service of said amendment, by 
publication, is erroneous and contrary to the Statute in relation 
to the service of amendments. 


5th. Because said orders are improperly granted in this, 
that at the time of the granting of said orders and each of them, 
said complainant had not, in truth and in fact, amended his bill, 
and had not filed any amendments in said cause, making said 
A. B. Ragan, the assignee of said Planters’ and Mechanics’ 
Bank of Columbus, a party defendant to said bill. 
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6th. Because, if the complainant had made such amendment, 
the same was irregular and illegal, inasmuch as defendants had 
answered said original bill, before such amendment; and the 
same being founded on matters and things accruing after the 
filing of said original bill, as is shown by said amendment— 
the same could be engrafted on said bill, only by a supplement- 
al bill. 

7th. Because the orders are irregular, insufficient and im- i 
provident, as appears by an inspection thereof. 

The Court refused the motion of defendants’ Counsel, and 
exceptions were filed thereto. 


Ro 


Defendants then asked leave to demur, plead and answer to 
the bill, as amended, confining themselves, in the demurrer, to 
the amendment alone; on the ground that the same could be 
allowed only on supplemental bill. And to plead—(the pleas 
being already filed)— 

Ist. That Robert B. Alexander was the proper party com- 
plainant; that Ragan was improperly made a party defendant, 
and divers other things, which appear in said pleas, and Ann 
E. McDougal pleading also the several other pleas, and plaen 
administravit praeter, fc. 

2d. That there were numerous stockholders of said bank, 
owning numerous shares of said bank, solvent and within the 
jurisdiction of the Court, of equal liability with these defend- 
ants, whatever their liability may be per share, not made de- 
fendants to the bill, and which complainants could have 
made, and can make defendants to said bill, and who are ma- 
terial and necessary parties defendants to said bill. 





And for answers, the defendants offered, fully, to answer the 
amendments instanter; and in fact, some of the defendants 
had filed their answers in the Clerk’s office, but without per- 
mission of the Court. The Court refused to allow the defend- 
ants as curing their default thus to demur, or demur and plead, 
or demur and answer, because the defendants were in default 
in not filing the same on or before the first day of the term, as 
by said order required, and had not so filed them until the case 
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was called in its order for hearing. To which ruling of the 
Court, said defendants, by their Counsel, excepted. 

The Court then directed the complainant Solicitor to take 
the order pro confesso, as to the amendments to said bill. The 
complainant Solicitor insisting upon his right to take the whole 
bill as amended as confessed, the Court granted time until the 
next morning, for him to produce authority sustaining said mo- 
tion; and on the following morning, at the opening of Court, 
the complainant’s Solicitor was called upon by the Court to pro- 
ceed with the reading of the authorities, when the Solicitors 
for defendants arose and appealed to the discretion of the 
Court, to allow them reasonable and further time in which to 
file their answers and pleas, or answers alone, by enlarging the 
order of the May Term, 1852, in that regard, and offered to 
the Court, in excuse for their default, and as purging them from 
all contempt— 

The statement of Col. H. Holt, who stated that he was orig- 
inal leading Counsel for a large portion of said defendants, 
and on whom had devolved the principal preparation of the 
defence, from the commencement of the case; that it was not 
and had not been his purpose, or those he represented, to de- 
lay the case; that since the first week in August last, until the 
last week of the present term of this Court, he had been sick, 
and had not been able, and had not prepared this or his numer- 
ous other cases in this Court; while he would not say that these 
particular cases had not been neglected, by reason of his indis- 
position, he would say that these and all his other cases had 
been neglected; and he regretted to add, that his clients had 
suffered most materially. 

B. Hill, Esq. also of Counsel for two of the defendants, to-wit : 
Alexander J. Robinson and Dozier Thornton, stated, that al- 
though thus employed, Col. Holt was employed for the same 
defendants; yet, he, Hill, was not expected to aid in the pre- 
paration of these cases in vacation, as he was necessarily ab- 
sent; that when he first came to the Court, during the present 
session or term, he had been informed, by those on whose in- 
formation he relied, that complainant’s Solicitor had, the week 
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before his arrival, announced that he should not take any steps 
in these Equity bank cases, further than to make parties there- 
in, as to the representative of deceased defendants, which had 
proved true of one of the cases—that of Carey, assignee, vs. 
Hoxey, but not so of these cases ; that when, at the last term, 
the order was taken in this case, he was fully of the opinion 
and belief that said order allowed a demurrer alone, at this 
term of the Court; and consequently, further time to plead 
and answer, especially as on motion of defendants, at the time 
said order was passed, ‘“‘not demurring alone” were, by the 
Court, stricken from said order, and he had informed his cli- 
ents of his, said Hill’s, understanding of the legal effect of said 
order. 

Alexander J. Robinson, in person, testified that he had ap- 
plied to Judge Sturgis, one of his original Counsel, as to the 
preparation of his defence in vacation, who informed him that 
nothing was.necessary to be done in vacation; and hearing of 
the sickness of Col. Holt, his other resident Counsel, whose 
sickness was known to him, and the absence of Judge Sturgis 
at Washington, he had not employed other Counsel to prepare 
his defence. 

Henry J. Devon, Counsel for Ann E. MeDougald, adminis- 
tratrix of Daniel McDougald, deceased, (as was also Col. Holt 
Counsel for her) stated, in his place, that he endeavored to ob- 
tain the papers in this and other cases, in vacation, in which 
Mrs. McDougald was a party, in order to see to the prepara- 
tion of her defence before the present term of the Court; that 
he applied to the Clerk for all the papers in which she was a 
party, who informed him that said papers were not in-office, 
but were in the possession of complainant’s Solicitor; he then 
applied, several times, to Mr. Stokes, the co-partner of Mr. 
Dougherty, who informed him that Mr. D. was absent, and 
that he could get none of the papers until Mr. Dougherty re- 
turned; and that he was unable to procure them until during 
the present term of this Court. 

Martin J. Crawford, Esq. for himself, as defendant, stated 
hat in September last, Mr. Stokes had called on him and 
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asked him to acknowledge service on the amendment, the or- 
der being absent, stating to him that it was only an old amend- 
ment, granted several terms ago, and a copy of which he, de- 
fendant, already had—and asked defendant to accept service 
and waive being served with a copy; and defendant did so, 
and never knew the contents of said order, as to the peremp- 
tory requisition of the same, to answer said bill on or before 
the first day of this term; nor was he informed, by any one, 
about it, until within the last three days; so soon as he was 
informed, he promptly answered said amendment and filed said 
answer in the Clerk’s office, but without leave of said Court te 
do so. 


Defendants further proposed to answer said bill, in such 
manner and within such time as to cause no delay to complain- 
ants; that said complainant might, so far as defendants were 
concerned, set said cause down for trial at the next term of 
said Court, if he was, as to said amendment, and in reference 
to other defendants, (not served with it,) in a condition to do 
so; and because, in fact, it would not delay complainant, as 
he had parties, to-wit: the representatives of Key and Hill- 
house, not served with said amendment; and the rule for time, 
to perfect service of said amendments, would have to be en- 
larged, as to those defendants. 


After considering said motion, said Court refused the same 
as to each and all of said defendants, and to which decisions 
of said Court, refusing said motion, said defendants, by their 
Counsel, then and there excepted. 


Complainant had, previously to the above stated motion of 
defendants, moved to take said bill as amended, pro confesse, 
as to the said defendants, served with a copy of said amend- 
ment, under said order of May Term, 1852, and now insisted 
on the granting of said motion by the Court; and as prelimi- 
nary thereto, was called upon to prove service thereof, and for 
the purpose, produced a copy of said amendment, and a certi- 
fied copy of said order of May Term, 1852, thereto attached, 
and with this entry thereon: 
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“ Srate or GeorGrIA—County OF RANDOLPH: 
Served the defendant, personally, with a copy of the within 
original. 
September 5, 1852. 
(Signed) WASHINGTON JOYCE, Sheriff.” 


And claimed the entry of said Sheriff on said amendment 
and copy order, as evidence of service thereof, on William Tay- 
lor, one of said defendants; to which defendant’s Counsel ob- 
jected, as insufficient evidence of that fact, which objection the: 
Court over-ruled; to which ruling of the Court the defend- 
ants, by their Counsel, excepted. Complainant then ex- 
hibited a copy of said amendment, with the Clerk’s certified 
copies of the orders thereto attached, on which was an ac- 
knowledgment of service, signed Martin J. Crawford, for 
himself and co-executors; and defendants objected that this 
was not sufficient service as to said co-executors, as said Craw- 
ford did not, in such acknowledgment, show himself to be the 
Solicitor of said co-executors, which objection the Court over- 
ruled. To which ruling the defendants excepted. 

The complainant then introduced several copies of the Co- 
lumbus Enquirer, a newspaper published weekly in the City 
of Columbus, in said county of Museogee—showed by said pa- 
pers that a copy of the said order, with the name of Daniel 
Hightower, complainant, vs. Dozier Thornton, James M. Fos- 
ter and James Slayton and others were stated as defendants ;. 
and if the defendants, except Thornton, were included therein, 
it was in the designation “and others,”’ and not by their sev- 
eral names. Complainant proved; by said paper, that a copy 
of said order, with defendants named therein, as aforesaid, had 
been published once a week for two months, to-wit: ina paper 
issued on the 7th dav of September, 1852, and in one issue on 
the 2d November, 1852, and in each weekly issue between that 
_ time, and relied on said publication as evidence that Foster 

Slayton and Greenwood had been legally and sufficiently 
served with said amendments. Defendants’ Counsel objected 
to the sufficiency of said service, and to'the sufficiency of the 
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evidence thereof, upon the ground that the.names of said de- 
fendants were not sufficiently named in said caption, and be- 
cause said publication had only been made two months, which 
objections were over-ruled by the Court. To which ruling 
and decisions, the defendants, by their Counsel, excepted. 

Defendants showed for cause why complainant’s Counsel 
should not take the bills as amended, pro confesso, as to the 
defendants,(other thay the representatives of Key and Hillhouse, 
not served, and as against whom complainant did not ask said 
order.) in addition to the foregoing reasons, already stated, the 
following : 

Ist. Because Key & Hillhouse were then dead, (and it was 


then and there admitted by complainant’s Counsel, that Hill- - 


house had been dead two and a half years, and Key one and 
a half years,) and that the representatives of Key and Hill- 
house not having been served with said amendments, the bill, 
as amended, was not in a condition to ke taken pro confesso, 
as to any defendants. 

2d. Because the order should be (inasmuch as the amend- 
ment was only as to parties, and not materially affecting the 
main gist of the action set forth and charged against defend- 
ants in the original bill, and as defendants had answered the 
original bill as aforesaid,) said order (if complainant could move 
at ail, which defendants deny,) is not in such condition, either 
as to making, filing or serving thereof, as will enable the com- 
plainant to take the bill as amended pro confesso, as to Regan 
or any of the defendants; which objections the Court over- 
ruled, and granted the order asked for by complainant, taking 
the bill pro confesso, as to ‘all of the defendants except the 
representatives of Key and Hillhouse, deceased. To which 
decision of the Court, the defendants, by their Counsel, ex- 
cepted. 

Complainants then moved for further time to serve the rep- 
resentatives of Key and Hillhouse, with the amendments to 
said bill. The Court granted the motion and ordered service 
thereof, and that said parties should, on or before the 1st day 
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of the’next term of the Court answer the- amendments. To 
which decision of the Court, granting the order, defendants, 
by their Counsel, excepted. Defendants, by their Counsel, 
moved to dismiss said bill, on the following grounds: 

Ist. That complainant had not used due diligence in the 
preparing and speeding said case and in setting the same down 
for trial—as more than four terms had elapsed since the filing 
of said bill, in which the Court had been held, and in which 
complainant could have taken steps to speed said case, and 
taken steps to set the same down for trial, and complainant had 
not, nor had said Court, set said case down for trial, within 
the time limited by Statute for that purpose. 


2d. Because said bill has never been, since its having been 
filed as aforesaid, docketed and called in a legal and proper 
manner on the equity docket of said Court, the same having 
been docketed and ‘called (if at all, which defendants deny,) in 
this manner, and in this manner only—“ Daniel Hightower vs. 
Dozier Thornton et al. Bill for Discovery, Relief and Contri- 
bution.” 

3. Because all the interlocutory decrees and orders, taken 
by said complainants in said case, (if taken at all in said case, 
which defendants deny,) are ambiguous, uncertain and insuffi- 
cient, as the case to which they refer, and as to the defend- 
ants to he bound thereby, said order being headed in this way 
and no other—“ Daniel Hightower vs. Dozier Thornton et al. 
Bill,” &c. and said orders will be no sufficient protection to 
these defendants, as to the facts of said cases therein recited. 
Which motion the Court over-ruled, and to which decision, de- 
fendants, by their Counsel, excepted. 

And upon these several exceptions, error has been assigned. 


Judge Bennine having been of Counsel in this case, did not 
preside. 


B. Hin and WH. Hot, for plaintiff in error. 


Doveunerty, for defendant in error. 
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By the Court.—Starnes, J. delivering the opinion. 


At May Term, 1852, an order was granted by the Superior 
Court of Muscogee County, in reference to amendments of the 
bill filed by the defendant in error,’ (the complainant in the 
Court below) against the plaintiffs in error. At November 
Term of said Court thereafter, but as late as the 22d day of 
December, to which time the Court had continued in session, 
the defendants to said bill moved the Court to set aside ‘said 
order on various grounds. 

[1.] These grounds were, in our opinion, rightly over-ruled. 
They were in the nature of technical objections, and came too 
late. If good at all, they should have been made at an earlier 
period. The Court commenced its session on the first Monday 
in November, and it was not until the 22d day of December 
thereafter, when the complainant was about moving in his case, 
that these objections were made to an order which had been 
taken at a previous term of the Court. The defendants were 
required, by that order, to appear and answer said amendments, 
on or before the first day of the next term of the Court, with 
the liberty, also, of pleading, or demurring, or of doing both. 
That was the time at which they should have presented these 
objections, if they desired to rely upon them—the time at 
which they were called upon to answer; when the complainant 
would have had the earliest notice of their objections; and if 
some or all of them had béen sustained, would have had the 
whole term in which to shape his course accordingly. Any 
other practice would allow unfair advantages to be taken, and 
might be productive of improper delays. 

2.] The defendants then asked leave to demur, plead and 
answer to said amended bill, instanter. And they presented 
certain pleas to the effect: 1. That the matter contained in 
said amendments should have been presented in the shape and 
form of a supplemental bill. 2. That A. B. Ragan was im- 
properly made a defendant by said amendments, and should 
have been a party complainant to said bill. 3. That there 
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were numerous stockholders of said bank, solvent and within 
the jurisdiction of the Court, of equal liability with those made 
defendants, who had not been made parties, and who were ne- 
cessary parties. 

The leave thus asked was refused by the Court; and prop- 
erly refused, in our opinion. As the case then stood in Court, 
with the order of the last term in force, requiring the defend- 
ants to answer, plead or demur on the first day of the next 
term, with the fact before the Court, that neither plea, demur- 
rer nor answer had been filed in pursuance of the order, and 
with no excuse rendered therefor, the parties appeared before 
the Court in default, if not in contempt; and they had no 
right to the indulgence or privilege which they craved. It 
would have been a very bad practice, indeed, which accorded 
it to them. 

[{3.] Touching one of these pleas, we desire to make a few 
observations which may possibly save trouble hereafter. 

It was insisted that all the stockholders of said bank, sol- 
vent and within the jurisdiction of said Court, of equal liability 
with said defendants, per share, should have been made de- 
fendants to said bill; and that the eause could not proceed 
without them. 

This is just one of the cases where, according to well settled 
rules, a complainant may proceed against a portion of many 
defendants of -equal liability. Such is the doctrine held in 2 
Eq. C. Abr. 166, and to the following effect: ‘‘ Where the par- 
ties liable to the demand have been very numerous, the Court 
have, in like manner, permitted a bill to be filed against a few 
of them, to compel the payment of their aliquot shares, without 
bringing the others before it. Thus, where fifty persons join 
together to form a bank, and to procure an Act of Parliament 
to establish and settle it, and were at equal charges, and about 
two hundred and fifty subscribed to raise a fund, but the spec- 
ulation turned out unfavorably, whereby a loss of about £6000 
was sustained by the first proprietors, who thereupon exhibited 
their bill against sixteen of the two hundred and fifty subsceri- 
bers, to compel them to bear their proportion of the loss; it 
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was, moved that the bill should abate for want of parties, but 
-over-ruled, for the plaintiffs only prayed that the defendants 
might bear their proportion of the loss, which would appear 
before the master as well as if all the two hundred and fifty 
subscribers were there, and so, it could be no predjudice to 
those defendants.” See, also, to the same effect, 1 Hg. C 
Abr. 73. Do. 165. 1 Dan. Ch. Pr. 365. 


[4.] It appears, by this record, that no order was taken by 
the Court against these defendants, on the day in question, but 
on the ensuing day they appeared in Court, by their Counsel, 
and presented excuses for their default, by which they sought 
to purge themselves of the imputed contempt. And then they 
asked leave to plead, answer or demur to said amendments, 
and that the bill might not be taken pro confesso against them. 
These excuses were not deemed sufficient ; the permission was 
refused, and the Court proceeded to require proof of service, 
in order that the bill might be taken pro confesso against all 
defendants served. 


To ascertain whether or not this ruling of the Court was 
correct, let us look a little into the character of this proceeding, 
to take a bill pro confesso. The object of such proceeding, in 
a Court of Equity, is to place the complainant in a situation 
by which he shall not lose his remedy for want of the answer, 
for which he is dependent upon the conscience of the defend- 
ant. It may be said to be used by way of punishmen: for con- 
tempt; but it is not the peculiar punishment for such contempt 
——attachment and committal to prison is that remedy. But 
even these have direct reference to the extraction or obtaining 
of an answer, as that which is the thing needful to the justice 
of the case. Accordingly, where the accurate and regular 
forms of Chancery practice are pursued, such as were of force 
in England at the time of our Adopting Statute, the defendant 
who appears and refuses to answer is first committed for the 
contempt ; and if he persists in refusing, his property, real and 
personal, may be sequestrated. In the meantime, he will be 
brought to the bar and admonished of the peril of persevering, 
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and if he still refuse to answer, the bill will be taken as con- 
fessed against him. (1 Harr. Ch. Pr. 203. 2 Ch. Ca. 237.) 

Under the rules, as they now stand in England, they having 
been amended during the reign of William IV. the recusant 
defendant must be first committed for the contempt, to the 
Fleet prison; he may then be brought to the bar by habeas 
corpus ; and if he still persists in his refusal, the Court. will 
then make an order that the bill be taken pro confesso. But 
even after this, the Court may receive the answer. It will not, 
as matter of course, be a sufficient ground for setting the order 
aside; ‘‘ yet, wherever an order of this kind has been made, 
and the defendant comes in upon any reasonable ground of in- 
dulgence, and pays the costs, the Court will attend to his ap- 
plication, unless the delay has been extravagantly long.” 
{ Williams vs. Thompson, 2 Brow. C. C. 280. 1 Dan. Ch. 
P, 695.) 

We have dwelt on all this, for the purpose of showing that 
the great point to be gained, where a defendant refuses to, an- 
swer, is the answer; that the efforts of the Court are mainly 
addressed to this point ; that other punishment than that of ta- 
king the bill as confessed, will first be resorted to, and that 
even after the order taking the bill pro confesso is entered, the 
defendant will be allowed to file his answer, upon any reasona- 
ble ground of indulgence. Now we can spare but few words 
m order to apply these principles to the cas¢ at bar, nor can 
many words be needed. . 

We will only add, that under the circumstances of this case, 
taking into consideration the fact that the Court had not deemed 
the contumacy of the defendants sufficient to authorize an 
attachment for contempt, and taking into consideration the ex- 
cuses which were tendered by the Counsel for the defendants, 
especially the illness of the leading Counsel, Col. Holt, we 
think that the Court should have considered this showing as a 
‘reasonable ground of indulgence,” so far as to let the answer 
come in upon it. Still, might the Chancellor have visited an 
inconvenience or penalty upon the defendants for not having 
answered. Already had they been rightly refused the privi- 
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lege of demurring or pleading to the amendments; and’ the 
Chancellor could, and perhaps should, have admitted the an- 
swer upon terms; for we are told that when the order is dis- 
charged for taking the bill pro confesso, the Court will “re- 
quire to see the answer proposed to be put in, in order that it 
may form a judgment as to the propriety of it, and will not put 
the plaintiff to the peril of just such an answer as the defend- 
ant shall think proper to give.” (Hearne vs. Ogilvie, (11 Ves. 
77.) In this way, too, the Chancellor could have prevented 
delay, and have secured to the complainant all the rights of 
which he would have been possessed; had the answer been filed 
in time. 

Such would have been the subtantial justice of this case, in 
our opinion, and such should have been the direction given te 
it. : 
This disposition of the case renders it unneccessary for us te 
consider the question made upon service, on various defendants, 
as preliminary to the order which was granted, taking the bill 
pro confesso against them. 

Judgment reversed. 





No. 2.—T. H. Everett et al. executors of James A. Everett, 
plaintiffs in error, vs. GEORGE W. Towns, defendant in er- 
ror. 

[1.] As a general rule. a bill for specific performance, or for what is equiva- 
lent to specific performance, will be allowed or not, according to the dis- 
cretion of the Court. If, therefore, a Court dismisses a bill for specific per- 
formance, on the ground that the contract prayed to be performed is not 
sufficiently proved, and the proof is such as to leave it in doubt whether 
the contract alleged existed or not, the judgment will not be disturbed by 
the Supreme Court. 


In Equity, in Taylor Superior Court. Tried before Judge 
CrawrorD, April Term, 1854. 
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The executors of James A. Everett filed their bill against 
George W. Towns, alleging substantially as follows: 


“That in the years of 1828 or 1829, their testator pureha- 
sed of the State of Georgia, among other lots, two certain lots 
of land, to-wit: lots numbers 263 and 264, situated on or 
near the Flint river, in first district formerly Muscogee, now 
Taylor County, containing each two hundred two and a half 
acres, more or less, now of the value of four thousand dollars, 
or other large sum; that their testator, after said purchase 
from the State, and in the life time of testator, paid to the 
State of Georgia thé whole of the purchase money agreed to be 
paid for said two lots of land, (and took from the State receipts 
for the purchase money so paid) amounting to the sum of 
dollars, but that he omitted and neglected to take grants from 
the State to him for said lots of land, and'said Everett never 
went into the actual possession or occupation of cither of said 
lots of land. 

That just before or soon after the death of the said Everett, 
who had been much afflicted, and in consequence thereof, phy- 
sically incapacitated from looking after his ordinary business, 
one George W. Towns, on day , 18—, he then being 
the Governor of the State, did, under some pretended law or 
resolution of the Legisiature of said State, cause said two lots 
of land to be advertised and sold; and he fraudulently, by him- 
self, or through the agency’of some other person or persons, 
purchased, or pretended to purchase the said two lots of land, 
and caused a grant or some other written or printed conveyance 
to be made and delivered to him for said two lots of land ; when 
said Towns well knew, at the time he so purchased or pretended 
to purchase said lots, and at the time he caused said grant to 
issue, that the lots of land had been bought and paid for by their 
testator; and that one of complainants and others, before the 
said Towns bought and had said grants issued to himself, in- 
formed him of the fact; and héackuowledged that he knew or 
had been informed that said James A. Everett had purchased 
said lots and claimed them as his own. 
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That Towns as Governor, on or about the 24th Sept. 1850, 
caused to be issued to said James A. Everett, or his executors, 
grants to lots numbers 297, 242 and 305, in the same county 
and district that the said lots are situate, and which were bought 
and paid for at the same time that lots numbers 268 and 264 
were, and which Towns well knew. 

That Towns confessed that he knew before he purchased and 
had said grant so issued to himself, that Everett claimed said lots 
of land as his own, and Towns scught to purchase the same of com- 
plainants some time before he as, Governor, caused the same to 
be sold as the lands of the State. 

That the lots numbers 263 and 264 are situate not far from 
the plantation of Towns, and lie between, or nearly so, of his 
plantation and the Flint river, and would be peculiarly valuable 
to him from the proximity to his lands and farm and the branch 
of the South Western Rail Road leading from Fort Valley to 
Columbus ; that when the said James A. Everett so purcha- 
sed said lands, which lands were sold by the Sheriff of the 
County of Marion, in which county said lands then lay, under 
an Act of the Legislature of this State passed in 1827, said 
Everett paid. the said Sheriff the first cash payment required 
by said act, and took from him the certificate required, shew- 
ing said payment, and what was still due—which certificate is 
lost, or destroyed, or stolen from the archives of the Government 
—and said Sheriff, who sold said lands, soon thereafter paid to 
the State said first payment. 

That there were only three payments more to be made, in 
three annual instalments, to-wit: one in 1830, one in 1831, and 
one in 1832; and which payments and instalments were fully 
paid tothe State, constituting the full payment and considera- 
tion for said two lots of land, as will more fully appear by ~ 
reference to the receipts of the State by the Comptroller, as 
follows : 


CoMPTROLLER GENERAL'S OFFICE, 
Georgia, Milledgeville, 24th April, 1830. 


Received of James A. Everett, by Leroy M. Wiley, the 
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sum of one hundred and thirty-three dollars and ninety-four 
cents, for the first instalment on lots Nos. 297, 305, 242, 243, 
221, 222, 268 and 264, in the first district of Muscogee. 





a ihe his 5 putscecd ny sotesittiiniasinas cack eat $132 85 
I i cts ud duties kil A eee eee ee 1 09 
$133 94 


_ As per certificate No. 211 of Hines Holt, Treasurer. 
T. B. HOWARD, Compt Gten’l. 


No. 95: . 
CoMPTROLLER GENERAL’S OFFICE, \ 

Georgia, Milledgeville, 12th Jan., 18381. 
Received of James. A. Everett, by Peter B. Greene, Esq., 
the sum of ninety dollars and thirty-five cents, the second in- 
stalment for lots Nos. 242, 243, 268, 264, 297 and 305,-all 
in the first district of Muscogee County, as per certificat? No. 

95 of Hines Holt, Esq., Treasurer. . 
T. B. HOWARD, Compt. Gen’l. 


No. 145. 
COMPTROLLER GENERAL'S OFFICE, | 
Georgia, Milledgeville, 20th Jan., 1832. | 
‘Received of James A. Everett, by Peter B. Green, Esq., the. 
sum of eighty-nine dollars and thirty-six cents, the third in- 
stalment for lots Nos. 242, 248, and 263, 264, 297 and 305, 
allin the first district of Muscogee County—$89 35, as per cer- 
tificate No. 145 of John Williams, Esq., Treasurer. 
T. B. HOWARD, Comp Gen’l. 


That these grants to Towns were obtained thus, fraudulently, 
and were consequently void. 

The prayer was ‘that they might be delivered up to be can- 
celled. 

George W. Towns answered the bill: in substance as follows: 


He knows nothing of the alleged purchase of the two lots of 
land, to-wit: numbers 263 and 264 in the first district of origin- 




















COLUMBUS, JANUARY TERM, 1855. 19 


Everett et al. ex’rs, vs. Towns. 








ally Museogee, now Taylor County, by James A. Everett in 
his life time, and from ali he has been informed in reference 
to the same, he does not.believe that Everett ever did pur- 
chase the same from the State of Georgia. He admits that the 
two lots of land are worth four thousand dollars. 

‘ He has no knowledge of Everett, in his life time, having pur- 
chased said land, and ‘of his having paid to the State of Geor- 
gia the purchase money agreed to be paid for the same; and 
his information derived from Everett himself, in his life time, 
was, that Everett was not a purchaser of the same; and his 
information as to Everett having paid the purchase money for 
said land to the State, from an examination of the proper re- 
cords and offices at the seat of Government, was and is, that 
Everett never paid the purchase money, or any part of it, to 
the State for said two lots of land, in performance of any contract 
made by him with the State; and he does not believe that Ev- 
erett ever did make a contract with the State for the purcliase 
of the same, or ever paid any money to the State in perform- 
ance of any contract for the purchasé of the same. 

He admits that grants from the State never issued to Ever- 
ett, and he believes they never ought to have issued to him; 
and that Everett never entered into the possession of the 
same. a : 

To the statement, that at the time Everett purchased said 
lands, he paid to said commissioners one fifth of the purchase 
money required to be paid, and took from them, in writing, 
signed by them according to the requirements of the law, ‘cer- 
tificates that he had so purchased said lots of land and paid 
the part required to be paid, he has no knowledge of the facts, 
or either of them, and does not believe that Everett ever paid 
the fifth part of the alleged purchase money to the commission- 
ers; and does not believe the commissioners ever issued to Ev- 
erett any certificate, in writing or otherwise, that he had so 
purchased the lands, and paid the part required by the law; 

He does not believe the same is in any of the departments of the 
State Government; nor does he believe the same ever was in 
existence. 
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He knows nothing of Everett having paid to the State of Ga. 
the whole.amount of the purchase money for said lands. He 
knows nothing of the payments charged to have heen made on 
the 24th April, 1830, 12th January, 1831, and 20th April, 
1832; he knows nothing of the alleged payment of the fourth 
instalment charged to have been made in-the year 1833, and 
of a receipt being taken for it ; but believes that such payment 
was never made by Everett, nor a receipt given for the same; 
and does not believe that such receipt was ever lost or mis- 
laid, either by Everett or complainants. 

He admits that on the 21st day of December, 1848, he then 
being Governor of said State, he caused a list of the ungranted 
fractional lots and undrawn lots of land, as reported to him by 
the Surveyor General of the State,.lying in the county of Ma- 
con, to be sent to the Sheriff of the county as provided for and 
directed by Act of the Legislature approved’ December 30, 
1847 ; and after the same was duly advertised, said two lots of 
land, einen 263 and 264, among others, were sold by the 
Sheriff under the provisions of the Act of the Lagelatere, on 
the first Tuesday in February, 1849. 

Henry J. G. Williams, at the sale aforesaid, became the 
purchaser of lot number 263, at the price or sum of $405 00, 
and Benjamin F: Gullett became the purchaser of lot number 
264 at the price or sum of $550 00; and Williams and Gullett 
then obtained certificates of the sale of said two lots as requir- 
ed by law, and which certificate to said Gullett was afterwards, 
to-wit: on the Ist day of March, 1849, duly transferred to 
defendant; and on the same day Williams transferred the cer- 
tificate of sale issued to him to defendant. . 

He admits before the sale of said land, he assured Gullett 
and Williams that if the two lots should be disposed of at a less 
sum than fifteen hundred dollars, that they would. be author- 
ized to buy them, and he would take and pay for them. 

That all and singular the statements contained in said Bill, 
that defendant fraudulently, by himself or other person, pur- 
chased said lands are false and untrue, and on the contrary, the 
conduct of the complainants, or at best, that of one of them, 
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to-wit: Adolphus D. Kendrick, at the sale of said lands, as he has 
been informed and believes, was such as to induce Gullett and 
Williams to believe that complainants have no right or interest 
in or to said two lots of land, or either of them. For he states 
as matter of information and belief, that Kendrick was present 
at the sale, and gave no notice of any claim or title to said two 
lots of land in said James A. Everett. in his life time, and made 
no objection to the sale, although at that.time one Thurston R. 
Bloom publicly objected to the sale of said two lots, on the 
ground that he and one Johnson had applied at the proper de- 
partment of the State Government to grant the same, and that 
therefore Bloom and Johnson were entitled to. the same. 
Wherefore, defendant says and insists, that the facts herein 
stated show that complainants have been and are now acting 
fraudulently in endeavoring to set up a title which they con- 
cealed from the public at the time defendant acquired his title 
to the lands. 

The charge in the bill that he fraudulently caused grants 
or other evidence of title to be issued to himself, is wholly false 
and untrue. Upon the very first intimation of claim to said land 
by complainants, defendant suspended all further proceedings 
as to issuing grants and afterwards, at the next session of the 
General: Assembly of said State, the facts in relation to the 
lands were submitted to the General Assembly in a memorial 
of defendant, in which he offered to issue the grants to such 
persons as the General Assembly might direct; and'after con- 
sidefation of the same and the claim of complainants, the Gen. 
Assembly, by a resolution passed on the 29th day of Decem- 
ber, 1849, decided that the grants to said two lots of land 
should issue to defendant. 

The grants did not issue until. the 26th day of February, 
1851, and in the mean time the two last instalments on said 
lands, amounting in the aggregate to the sum of $642,25,, 
were paid by defendant, and yet no steps were taken or any thing 
done by said complainants, to prevent the issuing of said grants. 
Wherefore, defendant declares that his act in issuing the grants 
was not fraudulent, but that the same was fairly and bona fide 
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issued to him in the day and year aforesaid, in accordance 
with the Act of the General Assembly of 1847, and the resolu- 
tion of the same as above mentioned. 

He utterly and fully denies that he had any notice that Ev- 
erett had bought or claimed said lands, or either‘of.them, at 
the time he purchasedthem. So farfrom having any such notice, 
he says that some time in the year 1845, or theréabouts, he 
applied to some persons residing in the neighborhood of these 
lands, and especially to Caleb “Lisherg, who owned a lot.ad- 
joining lot number. 263, who.were the owners of these lands ? 
and could get no information concerning the owner or owners; 
and being desirous to purchase lots numbers 268, 203, 264, 
279 and 280, and being advised that Everett was the owner of 
lot number 279, he applied in. person to Everett to purchase 
such of them as he owned, and did. purchase from him lots 
numbers 279 and 280, and at,the same time inquired especially 
if he was the owner of lots numbers 263, 264 and 268, or if 
he knew who did. own them. Everett replied: distinctly that 
he did not own them, or either of them, and did not know who 
did own them ; and afterwards defendant applied to the proper 
department of the State Government to ascertain who were 
the owners of lots numbers 263 and 264, and was. informed 
that said last mentioned lots had hever' been disposed of by-the 
State. | 

Defendant most positively denies that either of the complain- 
ants, or any other person, gave him notice that Everett had 
bought or claimed said tracts before defendant bought them; 
and-he denies. most positively that he ever acknowledged that 
he knew or had been informed that Everett had bought or 
claimed said lands before defendant bought them. The first 
thing he knew of complainants claiming said land was in the 
fall of the year 1849, when he was informed that the Check 
Book in the Treasury at Milledgeville showed that Everett had 
at different times made three payments at the Treasury on and 
for sundry lots of land; but defendant denies that the certifi- 
cates found in said. Check Book, and which are mentioned in 
the bill, furnished any notice to him that any specific sum had 
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been paid for those particular lots, or that they furnished any 
notice that the same was paid in pursuance of any contract 
between Everett and the State for the sale and purchase of 
said two lots of land. 

He does not know or remember what grants were issued to 
Everett, or his executors, on the 24th of September, 1850, or 
whether any were issued to the lots in said bill mentioned, 
that is, lots numbers 297, 242 and 3808, but states that said 
Kendrick, one of the complainants, did purchase lot. number 
242 at the price of $460, and number 243 at the price of $351, 
(both of which lots are mentioned in thé cergificates to said 
amended Dill mentioned,) at the same sale that numbers 263 
and 264 were bought by said Gullett and Williams. 

He most positively denies that he ever confessed, before he 
purchased said lands, that he knew Everett claimed them; and 
he also denies that he ever, at any time, sought to purchase the 
same from complainants, or either of them, and says that all 
such allegations in complainants’ Bill are false and untrue. 

That George W. Towns is entitled to grants for fractional lot 
No. 267 and lots of land Nos. 263 and 264; in the first district 
of originally Muscogee, now Macon County, under the terms 
and conditions of the sale at which he became the purchaser of 
the same, under an Executive order pursuant to an act of the 
last General Assembly of this State. 


On the trial, Wiley Williams, Esq. was introduced by com- 
plainants, whe swore'that he was present at the sale of undrawn 
square lots of land lying in that part of the County of Musco- 
gee, then Marion. The sale was in:1829. The lands in dis- 
pute lie in that section, The sale was made by the Sheriff, in 
pursuance of the Act of the Legislature. ’The Surveyor Gen- 
eral furnished the Sheriff with a list of the lots which were said 
to be undrawn lots. Does not recollect any of the numbers, 
nor that the list furnished by the Surveyor General were all 
the undrawn lots. 

. The Sheriff gave certificates to the purchasers of the lots, 
sold on the payment of the first payment due, and thinks all 
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were sold that were in the list-furnished the Sheriff. Witness 
wrote the certificates in blank, and the Sheriff filled:them, and 
gave them to the purchasers; but who were any of the purcha- 
sers he does not recollect, -it has been sv long. He does recol- 
lect that. the Sheriff did make his return and settlement for 
said sales, and payment of the moneys received, at the Treasu- 
rer’s office, or that witness did it for him. . He.is eertain that 
he was present when, the money was paid to the Treasurer of 
the State, but he cannot recollect the amount paid, nor for 
what particular lots. 

To the best af his'recollection, James A. Everett was not at 
the sale. He does not remember any one of the purchasers on 
that occasion.. Mr. Everett might have had an agent there to 
bid, and he not remember it. He thinks Mr. Green was there, 
but whether he bid for Everett he does not remember. ° 


The defendant's Counsel then presented the receipts before 
referred to, to the witness, and asked him if the signatures 
thereto. were the hand-writing of Howard, the Comptroller 
General? He answered that he was acquainted with Mr. 
Howard’s hand-writing, having often seen him writé; and that 
the two last receipts, dated in 1831 'and-1832, he had no doubt 
bore the true and proper’ signature of T. B. Howard, the 
Comptroller: but that he did’not think the signature to the 
first, dated in 1830, was in the hand-writing of Howard. 

On being crossed by complainant’s Solicitors, he said it 
might be his signature; that men did not always write the 
same: nor could.he say that the signature was not put there 
by a’clerk, and by the direction of Howard. 


Here complainants announced that they closed, when de- 
fendant’s Solicitors demurred to the evidence, and moved to 
dismiss the bill, on the ground that complainants had not, by 
their proof, made such a case as entitles them to a decree in 
said cause— 


Ist. Because complainants had not given in. evidence the 
will of their testator, to prove they were entitled to recover 
said lands, or to the relief they asked. 
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2d. Because they had given no evidence of any contract of 
purchase of said lands by Everett from the State. 

3d. Because they had given no evidence that Towns had 
notice of any contract of purchase from the State by Everett, 
before he (Towns) purchased from the State. 

On hearing argument, the Court sustained the motion to dis- 
miss on the two last grounds, without deciding the first, and the 
bill was accordingly dismissed. 


This decision is the error assigned. 

Hunter & ScarsorovGu, for plaintiff in error. 

L. B. Smiru and B. H111, for defendant in error. 
By the Court.—Brnnine, J. delivering the opinion. 


[1.] This bill is like a bill for specific performance. It is 
true the prayer of it is not that the State may perform its con- 
tract and make a conveyance of the legal title to the complain- 
ants, but it is that the Court may, itself, do what shall serve in 
place of such a conveyance. The prayer is that the.convey- 
ance made by the State to Towns may be cancelled, “and that 
it may be decreed that the legal title to said lots of land is in 
the estate of orator’s testator.’ The decree-of the Court shall 
serve for a. conveyance—this is the prayer. And the prayer 
is made to take this extraordinary form, perhaps, from the dif- 
ficulty which the complainants felt to lie in the way of the or- 
dinary form of bill and prayer ir. such cases. The ordinary 
form requires the person. who ought to make the conveyance. 
to be a party to the bill, and also requires him to be decreed 
to make the conveyance. But in this case, the State is that 
party, and the State cannot be sued; andif it could be, a judg- 
ment against it, rendered by a Court, one of its own creatures, 
could not be enforced. Hence, perhaps, the form of prayer, 


and the form of bill in this case—a form which omits from the 
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bill the party that is the ¢ndispensable one in ordinary cases of 
this sort—the party that is, perhaps, the only one that is to be 
the ultimate loser or gainer by the event of the suit. 

For such a bill I know not of any precedent. And in my 
opinion, for such a one there is no law. 

If, however, there is for such a bill any law, it must be the 
law of specific performance—the law applicable to the specific 
performance of contracts. 

One of the parts of that law is thus stated by Judge Story in his 
Commentaries on Equity Jurisprudence: “In truth the exer- 
cise of this whole branch of Equity Jurisprudence, respe:ting 
the rescission and specific performance of contracts, is not a 
matter of right in either party, but it is a matter of discretion 
in the Court—not, indeed, of arbitrary or capricious discretion, 
dependent upon the mere pleasure of the Judge, but of that 
sound and reasonable discretion which governs itself as far as 
it may, by general rules and principles.” And this statement 
of the law is well supported by the authorities which he cited. 
(2 Story Hq. §742.) 

It is not a matter of right, then, in either party to have a 
specific performance décreed. The Court may decree one or 
nat, according to the facts and.its discretion. 

The judgment assigned for error in this case:was that which, 
on the motion of the defendant, dismissed the bill. This judg- 
ment the Court put upon two of the three specifications of the 
ground taken in the motion to dismiss—these two—that the com- 
plainants had given no evidence of any contract of purchase 
by Everett from the State—that they had-given no evidence 
showing Towns to kaye had notice of any contract of purchase 
by Everett from the State, before he, Towns, purchased from 
the State. 

What evidence did the complainants give on these points? 

On the first, they gave three receipts from:the Comptroller 
General, dated respectively in 1830, 1851, 1832, acknowledg- 
ing the receipt from Everett: of three instalments for several 
lots of land, and among them the two lots in dispute in this. 
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case. This is all the receipts specify, and this is all the evidence 
the complainants gave of the contract of purchase. 

Now it is true that it is difficult to account for the existence 
of these receipts, except upon the hypothesis that Everett had, 
by some contract, purchased these two lots from the State. 
But, then, it is equally true that there are in the ‘case some 
other things which it is as difficult to account for, on the hy- 
pothesis that he did purchase the lots, at least’by any such con- 
tract of purchase as the’ law allowed of. If he purchased the 
lots, why did not the complainants show the certificate of such 
purchase, given to him at the time of purchase by the Sheriff, 
who, as the State’s agent, sold him the lots? Why did they 
not show the return of the Sheriff to the State Treasury, which, 
if he; Everett, had been such purchaser, would have contained 
a stutement of that fact? If Everett purchased under any 
law authorizing him to purchase, it is to be presumed that the 
certificates and the return both exist—the certificates in the 
possession of the complainants themselves—the return in the 
possession of the Treasurer of the State, and so within their 
reach for evidence—for the only law existing to authorize him 
to purchase the lots—that is, to authorize any sale of the lots, 
is a law which requires the Sheriffs, whose duty it is made to 
sell such lots, to give to the purchasers certificates “ stating 
the amount paid, and the amount of such purchase money then 
due and to be paid, in three equal annual instalments to the 
“Treasurer of this State,” and “within sixty days after the 
sales of shid lots,” “to make a report of ‘their proceedings to 
the Treasury,” “pay over to him the money received, and de- 
posit a schedule of the lots sold, the amount of sales, cash re- 
ceived, balance’ due for each lot and from whom due.” (Daw. 
Com. 270, 266.) And it is to be presumed, until the contrary 
-be shown, that the Sheriff: who sold this lot to Hverett, if one: 
did sell it to him, did his duty, and so gave Everett a certificate’ 
of purchase, and made a report of that fact to the Treasurer.» 
Besides, Wiley Williams testifies that the Sheriff, who, if any, 
must have been the one to Sell these two lots, if they were sold 
according to law and at the time when it is alleged in the bill 











SUPREME COURT OF GEORGIA. 


Everett e¢ al. ex’rs, vs., Towns. 








they were sold, viz: in 1828 or 1829, did give certificates for 
all the lots which he sold, and did make a report of his salés, 
&c. to the Treasurer. Williams testifies that he himself wrote 
the certificates in blank, and that the Sheriff filled them and 
gave them to the purchasers. He says, the Sheriff made his 
return and settlement for the sales at the Treasurer’s office, 
or that he did it for the Sheriff. 

Here, then, is matter from which a strong presumption is to 
be made, that if Everett purchased the lots, he had a certificate 
of such purchase, and also written evidence of the purchase in 
the Sheriff’s return to the Treasury. 

If, then, Everett was the purchaser of the lots, why did the 
complainants not show these certificates, or show some reason 
for not doing that? Why did they not show the return of the 
Sheriff, with the statement in it that he, Everett, was the pur- 
chaser? Why they did not do these things is difficult to ac- 
count for, if we suppose Everett to have been, as alleged in 
the bill, the purchaser of the lots. 

But this.is not the only difficulty. How could Everett have 
purchased, if he was not at the place of sale, and Williams, the 
witness, says that to the best of his. recollection, Everett was 
not there? The complainants offer no proof that he had an 

ent there. 

And this ‘is not all: Everett, in -his life time, in 1845, told 
Towns that he did not own these lots, and that he knew not 
who did. 

But this statement of Everett is derived from the answer of 
Towns, and is a statement which, according to the argument 
of the plaintiffs in error, is not responsive: to any allegation in 
the bill. In that, however, they are mistaken. © The bill alle- 
ges that Everett “ purchased of the State of Georgia” the two 
lots. It alleges that Towns knew. that “‘the lots had been 
bought and paid for by” Everett. A statement of what Ever- 
ett, himself, said with respect to his title, would be responsive 
to either of these allegations. 

The result is that there are things in the case which it is as 
hard to account for, on the supposition that Everett did pur- 
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chase, the lots, as it is to account for the Treasury receipts on 
the supposition that he did not purchase the lots. And that 
is but saying that the evidence on one side of the case balan- 
ces the evidence on the other. 

In such a case, the discretion of the Court to refuse a spe- 
cific performance, or what is equivalent to one, and dismiss the 
bill, ought not to be disturbed. In every such case, the com- 
plainants ought, at least, to show a preponderance of evidence 
in favor of the contract on which they insist. 

But in this case the preponderance is, if any thing, the other 
way, for in addition to what has already been stated as being 
adverse to the idea that Everett purchased the lots, there are 
the following circumstances: Everett never took possession of 
the land—never took out grants for it—never, as far as ap- 
pears, claimed title to it, although he had almost twenty years 
within which to do any or ali of these things, according to the 
statements in the bill; for, according to those statements, he 
purchased in 1828 or 1829. And his executors, the plaintiffs 
in error, did not commence this suit until 1852; until after all 
of the purchase money had been. paid the State for the land as 
sold a second time—if it had ever been sold a first time. 

Indeed, taking the bill to be true, the complainants need no 
help from Equity. Their legal title, they say, is complete. 
They say the legal title vested in Everett, at the time when he 
paid the purchase money to the State. If so, what use is 
there for this bill? None. 

And I may say for myself, that I know of nothing’ that gives 
to a Court of Equity the power to grant the prayer of this bill. 
Whence did a Court of Equity get the power to nullify an act 
of one of the departments of Government. If it can nullify a 
grant made by the Executive Department, why may it not 
equally nullify a commission issued by that department—a 
military order made by that department—in a word, any act 
of that department? If it can do things of this sort, it must 
be by virtue of some grant of power to it in the Constitution, 
or inthelaw. Iknowof nosuch grant. Such a power English 
Courts of Equity do not pretend to have. 
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It is, however, the opinion of the whole Court that the Court 
below was justified in dismissing the bill on one of the grounds 
on which the decision was put, viz: that which has been con- 
sidered—the ground that the contract of purchase was not suf- 
ficiently proved. 

So the judgment ought to be affirmed. And it becomes un- 
necessary to notice the other ground on which the Court 
placed its judgment. 





~ 


No. 3.—Epwarp B. Youne, assignee, &c. plaintiff in error, 
vs. JAMES HARRISON and another, administrators, &c. de- 
fendants in error. 


[1.] Where the owner of a parcel of ground had been deprived thereof, by an 
incorporated company, for the purpose of appropriating the same as a 
bridge site, and by virtue of a provision in their charter, an appeal had 
been taken from commissioners or appraisers to a Jury, and the latter 
were called upon to award just compensation to the land ownér: Held, 
that the value and damage, at the time the land was taken, was the thing 
to be ascertained ; but that to discover this, the Jury were authorized to 
look to the prospective value of the property as a bridge site, and to take 
that into consideration also, in determining what it was then worth. 

[2.] Where a portion of a land holder’s real estate is thus taken from him, 
for public purposes, without his consent, commissioners, or a Jury in their 
stead, may take into consideration prospective and consequential damages, 
which result therefrom, if the same are plain and appreciable. 


[3.] Upon similar principles, when endeavoring to ascertain just compensa- 
tion, the Jury should carry to the other side of the account the benefits (or 
increase in the value of the land) to the land holder ; for they cannot justly 
award him compensation for an injury, if he has not been injured, but ben- 
efitted. 


[4.] If an instrument of writing be submitted to the Jury by one party, who 
afterwards proposes to withdraw the same, to which objection is made by 
the opposite party, who insists on its remaining with the Jury as evidence, 
an exception by him, after verdict, that the same was improperly admitted 
as evidence, will not be sustained. 
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[5.] Where an Act, incorporating a bridge company, provides that the com- 
pany shall have power to select and take such’parcel or parcels of land as 
they may. deem necessary for the construction of the bridge, from any land 
owner, and requires that a plat of the Jand so taken shall be made, and 
with the award of the appraisers who shall assess the value of the land so 
taken, (or the verdict of the Jury,) shall be recorded in the Clerk’s office 
of the Superior Court where the land lies, and shall vest the right of fee 
simple to the land in the company: Held, that upon trial of a case made 
by appeal from appraisers to the Superior Court, the said plat should have 
been submitted to the Jury ; and it was error in the Court to reject the 
same as evidence for their consideration, 


Proceeding to assess damages in Randolph Superior Court. 
Tried before Judge Perkins, April Term, 1854. 


Under the charter of the Irwinton Bridge Company, they 
were authorized to appropriate the land necessary for an abut- 
ment on this side the river, and a proceeding was authorized 
to ascertain the value thereof, in the event of a disagreement 
with the owners. Such disagreement having arisen, the ap- 
praisers assessed the damages at Ten Dollars. The defend- 
ants in error (Harrisons) appealed to the Superior Court, and 
on the trial of this appeal, the errors assigned are alleged to 
‘have occurred. 

The Court decided the assessment by the appraisers at $10, 
was admissible as pleading, but not as evidence of the true 
value. This is the first error assigned. 

Sundry exceptions were made to evidence admitted and re- 
jected. They are all included in the questions made upon the 
charge of the Court. 

The Court charged, that the only issue was the value of the 
land; that the Jury were acting as appraisers, and should be 
governed by the evidence; that in ascertaining the damages, 
the purposes for which the land is valuable, are to be taken 
into consideration. If it was taken as a bridge site, it must 
be paid for as such; and all tne surrounding circumstances are 
to be taken into the account, and the estimate of value or dam- 
ages was to be made now, as of the present time, when the ti- 
tle is.to be divested. 
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Suppose, said the Court, no bridge had been built, the Jury 
would have to inquire what would be the probable amount of 
travel, tolls, commerce, and the probable value of ware-houses, 
wharfs, towns, villages, &c. to grow up on the other side of 
the river, with and without a bridge, in order to ascertain dam- 
ages or value as a bridge site. The bridge being built, the 
Jury were not left tosuppositions—but evidence of these things 
had been admitted to show the eligibility of the site and its va- 
lue; and for this purpose, were proper for their consideration ; 
that the Jury were to take into consideration not only its value 
to the Harrisons, who did not own the franchise, but its value 
to the company, who did own the franchise ; that its value to 
the company was indeed the proper question for the Jury; 
that in addition to this, the Harrisons were entitled to recover 
whatever damage was.done to their other property—to their 
private interest—to their other lands and interests—than that 
portion occupied as a bridge site. Whatever damages or inju- 
ry they sustained, in any way, independent of the damages or 
value of the bridge site, are to be taken into the account. If 
their other lands were yaluable for ware-houses, wharfs and 
towns, or for any other purpose above and below the bridge, 
and this value decreased in consequence of the occupation of 
the bridge site, they were entitled to just compensation there- 
for. : 

To all and every part of which charge Young excepted. 


Counsel for Young then asked the Court, in writing, specif- 
ically to charge the Jury— 


1st. That the Harrisons are entitled to recover the damages 
or value of the land as a bridge site, to be estimated by its 
condition or value, when the Act of incorporation was passed, 
or prior to the building of the bridge; ‘which specific charge 
the Court refused to give, and charged in lieu thereof, that the 
damages or value was to be estimated as of the present time, 
and the Jury could look to all the matters before stated, such 
as amount of tolls received, damages to other interests, value 
to the company, &c. for the purpose of ascertaining them. 
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To which refusal to charge, and charge as given, Young ex- 
cepted. 

2d. To charge the Jury, that said damages cr value is to 
be estimated without taking into consideration the value of the 
bridge and the amount of tolls received thereon, which charge, 





as asked, the Court refused to give, and gave in lieuthereof— __. 


that the damages or value was to be estimated without taking 
into consideration the cost of bridge, but in order to arrive at 
them the Jury might take into consideration the amount of 
tolls received upon the bridge. 

3d. To charge the Jury, that said damages or value is to be 
estimated without taking into consideration the franchise, or 
the right to build and have the bridge. That while the title 
to the land was in the Harrisons, the franchise or right to 
build the toll bridge was in the State, and there remained, un- 
til the Act of incorporation conferred it upon the Bridge Com- 
pany, and that said grant to the company does not, in law, 
enhance the value of the location as a bridge site to the Har- 
risons. 

Which charge, as asked, the Court refused to give, and gave 
in lieu thereof, that the value, as a bridge site, was to be es- 
timated by its value to the Irwinton Bridge Company; and 
that for the purpose of arriving at it the Jury might take into 
consideration the franchise to the company. 


4th. To charge the Jury, that the Harrisons were entitled 
to recover the damages or value asa bridge site, and forall other 
purposes to which they could appropriate it, except and irres- 
pective of the franchise or right to build the bridge. 


Which charge, as asked, the Court refused to give, and gave 
in lieu thereof, that its value to the company was to be estima- 
ted, and that the Harrisons were entitled to recover as much 
therefor, as though they had the franchise. 


5th. To charge the Jury that the Harrisons had neither the : 
right to establish toll bridges or. toll ferries, and therefore the, | 


building of the one or destruction of the other, does not enter 
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as an element of damages or value under the Act of incorpo- 
ration. 

Which charge, as asked, the Court refused to give ; and gave 
in lieu thereof, that if the building of the bridge has in any 
way affected the private interests of the Harrisons, they are 
entitled to compensation therefor, though they did not have 
the right to build or establish toll bridges or toll ferries, and 
have no right to compensation if destroyed. ; 

6th. To charge the Jury, that the increased or decreased 
value of the other parts of Harrisons’ land, because of the 
building of the bridge, for ware-house, wharf or other purpo- 
ses; and the increased or decreased value of the property in 
Eufaula, is not’ to be taken into consideration to increase or 
decrease the damages or value of the land on which the bridge 
is built. 

Which charge, as asked, the Court refused to give, and gave 
in lieu thereof, that the decreased: value of any property, no 
matter what, owned by the Harrisons, was to be taken into the 
account, as well as the increased value of any property to the 
company. 

Tth. To charge the Jury, that the Harrisons are entitled to 
recover, in this case, the damages or value of the land as a 
bridge site, and for all other purposes not connected with the 
franchise, to be estimated upon the condition of the land when 
the Bridge Company took possession thereof, and mesne_prof- 
its for its use in their action of ejectment now pending, as de- 
cided by the Supreme Court, in the case reported in 3 Kelly. 

Which charge, as asked, the Court simply refused to give, 
charging nothing in lieu thereof. 

8th. To charge the Jury, that they should only give such 
damages to the Harrisons as they shall think, from the evi- 
dence, they would have given, had they been selected to ap- 
_ praise the land as a bridge site, giving just compensation with- 
out extortion, knowing that the Harrisons had no right to build 
a toll bridge at the place. 

Which charge was given. 

9th. To charge the Jury, that they must leave entirely out 
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of their computation the value of the franchise which was grant- 
ed to the company. 

Which charge, as asked, the Court refused to give, and gave 
in lieu thereof, that the Jury could take into consideration the 
franchise, in estimating the value of the bridge site to the com- 
pany. 

10th. To charge the Jury, that under the Act of incorpora- 
tion, the damages or value of the site to the Harrisons must 
be estimated, and not the value of the site to the Company. 
Which charge the Court simplv refused to give. 

llth. To ‘charge the Jury that the Harsisone had no right 
to establish toll ferries or build toll bridges, without a grant 
from the State; that the State not having granted such right, 
the Court and Jury cannot confer it, either in the shape of 
tolls or in any other mode; that they (the Harrisons) are en- 
titled to just compensation only for the land actually appro- 
priated to the use of the bridge, and that in estimating such 
compensation, all the uses or purposes to which that land, and 
that only, could be appropriated, are to be taken into the ac- 
count. 

Which charge, as asked, the Court refused to give, and 
Young, assignee, then and there excepted to each and every 
of said specific charges, as refused to be given, a to each 
and every charge as given in lieu thereof. 

The Jury vaeniebill a verdict for $13,007 00. 

A new trial was moved on all the exceptions taken, and al- 
so because the damages assessed were excessive. The refusal 
to grant a new trial is also excepted to. 

On all the exceptions error has been assigned. 


Judge BENNING having been of Counsel in this case, did 
not preside. 


H. Ho1t, for plaintiff in error. 


S. Jones; L. Warren, for defendant in error. 
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By the Court-—Srarnes, J. delivering the opinion. 


[1.] The main question, in this case, arises on the point made 
as to the proper measure of recovery for the land which has 
been taken from the intestate, whom these defendants in error 
represent, by the Irwinton Bridge Company, as a site for one 
of the abutments of their bridge. 

The Act incorporating the Company, provides that the 
‘damages or value of the land required by the corporation,” 
shall be ascertained by appraisers, or by a Jury, upon appeal 
to the Superior Court; and shall constitute the compensation 
of the landholder. This provision is not very explicit, but we 
think that it was not intended to conflict with the principles of 
the Common Law of force in our State, or with that feature of 
the Federal Constitution, if it have any thing to,do with the 
case, requiring that private property shall not be taken for 
public purposes without “‘just compensation.” We think that 
this provision of the charter was simply intended to declare 
the method by which such just compensation should be award- 
ed; and that the only true measure of recovery in this case is. 
that which secures that compensation. The simple inquiry 
should be then, how shall such compensation be ascertained. 

Let us look at the question from this point of view, and we 
will readily see that the land owner in this case cannot get 
eompensation for the deprivation of this particular piece of 
ground, unless he receives, in the first place, what it was worth, 
to him, as a bridge site, or its equivalent, at the time of such de- 
privation. But to determine what it was worth to him, we must 
look to the circumstances of the case. If he owned the land 
for half a mile on one side of the bridge and for a greater dis- 
tance on the other, and if, consequently, there was no eligible 
site upon the land of any other person opposite to the town of Eu- 
faula, (and these facts are stated in the testimony) then, upon 
the simple principle that supply and demand regulate the price 
of any given article, a bridge site upon his land was worth 
more than if the supply had been greater, and there had been 
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other localities upon the lands of other persons which might 
have been procured for this purpose. The land on which this 
bridge rests, in such a case, would be worth more, of course, 
than its value for agricultural purposes. It would have a par- 
ticular value in the market, as a site for one of the abutments 
of a toll-bridge—a value to be regulated according to the ex- 
tent of the demand. 

It is then necessary to ascertain the extent of this demand. 
If the proposed bridge was to be constructed upon a highway 
ever an inconsiderable stream, one not navigable, or upon a 
navigable stream, at a place where there were no improvements 
or prospect of improvements, in the shape of a town or village, 
or place of trade and of shipping produce, the site of the bridge 
would be worth much less to a company proposing to construct 
it and procuring a charter for this purpose, than if the bridge 
was to be constructed over a navigable stream, one-on whose 
banks there was the prospect of a thriving place of business 
springing into existence by the aid of such a crossing place ; 
and thus attracting much trade and travel across the bridge; 
and it is plain that the site of the bridge, in the latter case, 
would be increased in value, solely because the bridge would 
be more valuable. 

We perceive at once, therefore, how important, nay, how 
necessary it is, where private property is thus taken from a 
citizen (who holds it in the market as a bridge site) by a char- 
tered company, who take it from him avowedly for public pur- 
poses, but also by erecting a toll-bridge to enhance their own 
gains and profits, that in order to ascertain the value of that 
piece of ground to the owner, and thus give him “just compen- 
sation” therefor, the value of the bridge as a toll-bridge to the 
company should be ascertained, if possible, or approximated, 
by ascertaining the character of the stream and of the place of 
crossing, the amount of travel and transportation which would 
probably pass over it, and the consequent amount of toll which 
would be received yearly. And if the effect of constructing 
such a bridge would be to build a large town, warehouses, &e. 
at or-near the place, and thus attract much transportation and 
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[1.] The main question, in this case, arises on the point made 
as to the proper measure of recovery for the land which has 
been taken from the intestate, whom these defendants in error 
represent, by the Irwinton Bridge Company, as a site for one 
of the abutments of their bridge. 

The Act incorporating the Company, provides that the 
‘damages or value of the land required by the corporation,” 
shall be ascertained by appraisers, or by a Jury, upon appeal 
to the Superior Court; and shall constitute the compensation 
of the landholder. This provision is not very explicit, but we 
think that it was not intended to conflict with the principles of 
the Common Law of force in our State, or with that feature of 
the Federal Constitution, if it have any thing to,do with the 
case, requiring that private property shall not be taken for 
public purposes without “just compensation.” We think that 
this provision of the charter was simply intended to declare 
the method by which such just compensation should be award- 
ed; and that the only true measure of recovery in this case is 
that which secures that compensation. The simple inquiry 
should be then, how shall such compensation be ascertained. 

Let us look at the question from this point of view, and we 
will readily see that the land owner in this case cannot get 
eompensation for the deprivation of this particular piece of 
ground, unless he receives, in the first place, what it was worth, 
to him, as a bridge site, or its equivalent, at the time of such de- 
privation. But to determine what it was worth to him, we must 
look to the circumstances of the case. If he owned the land 
for half a mile on one side of the bridge and for a greater dis- 
tance on the other, and if, consequently, there was no eligible 
site upon the land of any other person opposite to the town of Ru- 
faula, (and these facts are stated in the testimony) then, upon 
the simple principle that supply and demand regulate the price 
of any given article, a bridge site upon his land was worth 
more than if the supply had been vreater, and there had been 
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other localities upon the lands of other persons which might 
have been procured for this purpose. The land on which this 
bridge rests, in such a case, would be worth more, of course, 
than its value for agricultural purposes. It would have a par- 
ticular value in the market, as a site for one of the abutments 
of a toll-bridge—a value to be regulated according to the ex- 
tent of the demand. 

It is then necessary to ascertain the extent of this demand. 
If the proposed bridge was to be constructed upon a highway 
ever an inconsiderable stream, one not navigable, or upon a 
navigable stream, at a place where there were no improvements 
er prospect of improvements, in the shape of a town or village, 
or place of trade and of shipping produce, the site of the bridge 
would be worth much less to a company proposing to construct 
it and procuring a charter for this purpose, than if the bridge 
was to be constructed over a navigable stream, one-on whose 
banks there was the prospect of a thriving place of business 
springing into existence by the aid of such a crossing place ; 
and thus attracting much trade and travel across the bridge; 
and it is plain that the site of the bridge, in the latter case, 
would be increased in value, solely because the bridge would 
be more valuable. 

We perceive at once, therefore, how important, nay, how 
necessary it is, where private property is thus taken from a 
citizen (who holds it in the market as a bridge site) by a char- 
tered company, who take it from him avowedly for public pur- 
poses, but also by erecting a toll-bridge to enhance their own 
gains and profits, that in order to ascertain the value of that 
piece of ground to the owner, and thus give him “just compen- 
sation” therefor, the value of the bridge as a toll-bridge to the 
company should be ascertained, if possible, or approximated, 
by ascertaining the character of the stream and of the place of 
crossing, the amount of travel and transportation which would 
probably pass over it, and the consequent amount of toll which 
would be received yearly. And if the effect of constructing 
such a bridge would be to build a large. town, warehouses, &e. 
at or-near the place, and thus attract much transportation and 
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travel across the bridge, this of course would make it more val- 
uable to its proposed owners—would make it more to their in- 
terest to pay a higher price for the site—that is to say, would 
be to inerease the extent of the demand for the bridge site. 
In such case, it would certainly be a great hardship, not to be 
tolerated, in a free country, if a citizen, owning a piece of land 
of this description, whose prospective value, derived from its 
situation as affording facilities for a bridge site, was as much 
hes property as was its soil for planting purposes, (it may, in- 
deed, have been purchased with reference to such value) could 
be compelled to part with the same, and forced to give up his 
property in the prospective value of the ground, and receive 
only its value for agricultural purposes, or its value as a bridge 
site on the day when it is taken, estimated by the trade and 
travel which would that day have passed over it if the bridge 
had been built. Such could not be a case of “just compensa- 


faon. 
It is not difficult to see that such prospective value of a piece 


of ground might be its chief clement of value to its owner. An 
owner of land, peculiarly situated by reason of its proximity 
to some great city or great work of internal improvement, may 
look into the future and see that it will, at some distant day, 
become extremely valuable by reason of its situation, and that 
none other can be procured for the purpose for which he anti- 
cipates that it will be needed. He desires, accordingly, to 
keep it, knowing that it will be a fine property for his children, 
if not for himself. If deprived of that property for public pur- 
poses, and especially for the benefit, at the same time, of a 
private company, can he have “just compensation” unless ref- 
erence is had to the prospective value of the land, and unless 
that is, to some extent at least, taken into the account? 

Let us present an illustration: we will suppose that soon 
after the depot of the Central Rail Road & Banking Company 
was established in Savannah, the company anticipating the en- 
largement. of their business and the extension of their road, 
became desirous of purchasing a lot of land which lay near 
thereto, over which to construct a turn-out, or erect some im- 
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provement, which the interests of the road required. They 
proposed to purchase this ground from the owner, and offered 
to him what such lots were worth in that part of the town, | 
without reference to the road. He declined, saying, “ if there 
be other lots which can be had for the same purpose, then ¥ 
grant that I may be compensated when I get for my lot that 
for which you might purchase such lots. But if there be no 
other lot but mine which will serve the important purpose for 
which it is desired, and if in process of time the enhanced value 
of my lot, by reason of your road, will be a fortune to my chil- 
dren, it is my interest and that of my heirs, to retain posses- 
sion of my lot until its value is thus enhanced. And you can- 
not have it unless you give me “‘just compensation” by taking 
into view its prospective value, and paying me what it is rea- 
sonably worth to you as part of your investment.” Would not 
this answer have been founded in correct principles, and if the 
Rail Road Company had taken possession of said parcel of 
ground, by virtue of their charter, would not any Court have 
required them to give “just compensation” therefor, by taking 
into consideration the value of said property, according as it 
might be estimated with reference to the improvements going 
on in its vicinity ? 

In this point of view, it was proper for the Court below to 
charge the Jury, that in order to ascertain the value of the 
land in question as a bridge site, they would have to inquire 
the probable extent of the town or village, the amount of travel, 
tolls, commerce, and the probable value of ware-houses, wharves, 
&c. to grow up on the other side of the river. And for this 
purpose, the testimony to this effect of the witnesses, was pro- 
perly admitted. The value estimated, should have been the 
value at the time the property was taken, what it should then 
sell for as a bridge site, taking into consideration the number 
of other lots in the vicinity belonging to other persons, which 
might be used for such purpose, and the probable value of the 
bridge to its- owners when it should be erected. And such 
should haye been the method of ascertaining it, if it had been 
assessed at the time the land was taken. Interest upon the 
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value, at that time, should be added, if the assessment be made 
at a date long subsequent. (Parksvs. Boston,15 Pick. 206.) 
And when, at a subsequent date, especially if many years had 
elapsed, it became necessary for a Court and Jury to ascertain 
what was the value of the land at the time it was taken, with 
reference to its prospective advantages, surely no more accu- 
rate criterion could be found than proof of the amount of tolls 
which had been received, the value of the structure, Xc. as it 
then stood. 

[2.] But there is another element in the calculation of what 
would be just compensation to the land owner in such a case. 
If, by depriving him of this piece of ground, the value of his 
contiguous property was seriously impaired, that also should 
be taken into the account, in order to insure him just compen- 
sation. If, by taking this piece of ground from the intestate 
of the defendants in error, and the erection thereon of a bridge, 
his land contiguous to it was depreciated in value for ware- 
houses or other purposes, it would seem that he or his represen- 
tatives could not be compensated for that which had resulted 
from the deprivation of this property, unless this injury were 
taken into the account. There can be no doubt that this prin- 
ciple is correct, so far as immediate damage is concerned. 
Some persons have hesitated in applying it to prospective or 
consequential damage. But we apprehend that when the ef- 
fort is made, not a little difficulty will be found in discrimina- 
ting between the two, in distinguishing them or telling where 
one begins and the other ends. We incline to think that the 
simple rule is the best rule, and that is tested by the inquiry— 
can it be clearly and plainly ascertained that a pecuniary loss 
has resulted to the land holder in the value of his contiguous 
real estate, by the deprivation of the land in question? And 
especially is this the better rule, if consequential benefit to the © 
land owner is carried to the other side of the account in estima-. 
ting compensation. We will presently show that this should 
be done. . 

It will be remembered that the question, is not whether or, 
not an action will lie at Common Law for such consequential 
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or prospective damages. Such an action, we know, would not 
be maintainable, because that could not be held to be a tort 
which was done by authority of law. And it is to this point 
that the dicta read from Sedgwick on Dam. 110, 111, were 
applicable. But the question is, whether or not commissioners 
or appraisers, or a Jury acting as such (under a statutory reg- 
ulation) appointed for the purpose of ascertaining such just 
compensation, and thus empowered to look into the natural 
equity of the case, should take such consequential damage into 
consideration, where it is plain, definite and appreciable. 

In a learned treatise on this subject, to which we have been 
referred by the Counsel for the plaintiff in crror, we find this 
rule supported as follows: ‘ If damages are the necessary re- 
sult of a franchise, they are always provided for, and may be 
ascertained by commissioners,- whose duty it is to take into 
consideration prospective as well as immediate. injuries, but no 
compensation is due ‘for damages resulting from extraordinary 
causes.” (Am. Law Mag. Apl. 18438, p. 70.) This rule is 
laid down, too, in one of the cases read by the Counsel for the 
plaintiff in error. In the case of Callender vs. Marsh,1 Pick. 
432, the Supreme Court of Massachusetts say: when highways 
or public streets are “rightfully laid out, they, are to be con- 
sidered as purchased by the public of him who owned the soil, 
and by the purchase the right is acquired of doing every thing 
with the soil over which the passage goes, which may render it 
safe and convenient; and he who sells, may claim damages 
not only on account cf the value of the land taken, but for the 
diminution of the value of the adjoining lots, calculating upon 
the future probable reduction. or elevation of. a street or road; 
and all this isa proper subject for the inquiry of those who are 
authorized to lay out, or of a Jury, if the parties should demand 
one.” , 

Several decisions, to this effect, by other distinguisifig Judges 
in the United States, may be found; and their roots are insert- 
ed deeply into the principles of natural equity, of the Common P 
and Civil Law, and of the Constitution. In England, too, sim- 
VOL. xvu-G 
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ilar decisions have been made—some of them quite recently. 
Toa few I will call attention. By the 7 and 8 Vict. ¢. 58, 
the Hull Dock Company were empowered to take certain 
lands, and in ‘default of agreement with the owners, the Act 
provided.that “the purchase money and compensation for dam- 
ages sustained, before the time of inquiry, or future damage, 
were to be assessed by a Jury:” Held, “that these words were 
large enough to include compensation to a land owner for loss 
which he would have to sustain by giving up his business as a 
brewer, until he could obtain other suitable premises for c.rry- 
ing it on.” (Jubb vs. Hull D. Co. 9 Q. B.) 

See also' Lawrence vs. Great N. RB. Co. 15 Jur. 652. £. 
g W. Ind. D. Co. & B. J. R. Co. vs. Gattke, 15 Jur. 261. 
L. Gg N. W. R. Co. vs. Bradley, 15 Jur. 689.) 

[3.] But, upon similar principles of justice, if the damages 
in such case resulting should be: considered, so should the bene- 
fit to theland holder. As we have suggested, the proceeding by 
appraisers or commissioners, or a Jury in their stead, upon ap- 
peal, to ascertain the just compensation due a land holder, is 
not the action ofa tribunal organized and proceeding according 
to strict Common Law’ forms, and Common Law rights. 
Such a tribunal may, therefore, even if no special provision be 
made by Statute, to this effect, consider the equities of the case, 
and render justice accordingly. } 

Noone can dispute the strong natural equity which dictates the 
propriety of considering the advantages, which the land holder 
has gained by reason of his land having been taken for some 
public work, as an offset to the injuries. And if this be natu- 
rally just, and the forms of law do not obstruct, why shoul not 
the award or verdict be rendered-accordingly ? 

The terms employed, and the character of the procee ling, 
support the idea, that this is, what is intended. Compensation 
is the he provided for—just compensation—not payment in 
money. And the term compensation seems to have been ad- 
visedly adopted. It is borrowed from the Civil Law, where its 
use and signification strikingly favor the view we are submit- 
ting. We know, too, that damages for a civil injury might be 
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compensated, or pleaded as an offset in some cases at the Civil 
Law. (Inst. L.°10, §2 D. de-Compens.) ' When, then, we 
find the word employed in the Common Law and the Constitu- 
tion, to the case in question, the presumption is that it was 
done advisedly; that the word was used in its most familiar 
legal sense; that it was thereby intended that ‘recompense ” 
—not alone payment in moriey, should be made to the land hold- 
er; that as just compensation was required, it should be made 
upon principles of equity; and that accordingly, all such ad- 
vantages or benefits derived by the land holder, by reason of 
the public work; or the exercise of the franchise, upon his land, 
as made it just and equitable that he should not be paid ih 
money for his land, should be. carried to the account of such 
compensation. 

This branch of the subject is very ably discussed in the same 
excellent treatise to whieh we have already referred, and in 
which the learning on this subject is thoroughly considered and 
-exhausted. | Adverting to this proceeding by a board of .com- 
missioners or appraisers, for the purpose of assessing damages, 
the author says: “a board of commissioners does not proceed 
upon the principles of Law. ‘They do not simply determine 
the amount or degree of ddmage. They take into considera- 
tion the advantage derived, as well as the damages sustained, 
arid ascertain the méasure of indemnity by other rules than © 
those which govern Courts of Law. Even if the question of 
compensation be submitted to a Jury, they act in the character 
of commissioners. Whether claims for damages are acted upon 
by a Jury or commissioners, they may be regarded as adminis- 
tering a delegated authority—as exercising a legislative func- 
tion; and thus, dispensing the discretion of the sovereign or 
the Legislature.” (Amer. Law Mag. Apl. 1843, p. 55.) 

We apprehend that this is entirely‘correct, and that the 
Courts who have held that the land holder, under the require- 
ment of the Constitution, should be paid for his land in money, 
(especially the Supreme Courts of Kentucky and Tennessee,) 
have lost sight of the above considerations. 

It is sometimes said that the benefits derived by a land hold- 
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der from a public work, for the benefit of which his land has 
been taken, should not be considered except so far as they are 
advantages peculiar to himself (as the erection of a station for 
example, which enhances the value of his land) and not enjoy- 
ed by other land owners contiguous to the improvement. But 
this is not logical. What matters it, if others have been bene- 
fitted? They are taking no issue with those who construct the 
public work. But he whose land has been taken is making 
such issue, and the duty has been devolved on his fellow citi- 
zens of ascertaining whether or not he has been injured, andifso, 
how much. nd can they say he has been injured and is just- 
ly entitled to compensation, if they find he has been benefitted ? 

It is very true that the method of arriving at such compensa- 
tion is, in its nature, not very precise, and more or less depend- 
ent upon the speculative opinions of witnesses. But this is no 
good objection, or a very large portion of that testimony which 
is constantly and necessarily received in Courts of Justice, for 
the purpose of ascertaining the value of property and the dam- 
age done to it would be excluded. 

We add that this just method of settling the interests of such 
parties, has received the repeated sanction of our Legislature. 
For this provision that the damage to the land holder shall be 
estimated on one side, and the benefits on the other, and the 
balance in his favor, if any, shall constitute his compensation, 
has its place in the charter of almost, if not quite every Rail 
Road or Plank Road, which has been incorporated in our State. 

In accordance with such views as we have just presented, the 
testimony which was admitted by the Court for the purpose of 
proving the value of property in the town of Eufaula, and of the 
value of the bridge, viz: of Seaborn A. Smith, except so much 
of it as related to the value of Seth Lore’s property, (and that 
was proper as serving to show why he may have been willing 
to take less than its real value for the site on which the abut- 
ment of the bridge rested in Alabama) the evidence of George 
W. Pournell, the evidence of George L. Barry of Henry L. 
Taylor, of John R. M. Neel, and the records of the Inferior 
Court establishing roads, were properly admitted. 
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{4.] To the withdrawal ‘of the deed of Seth Lore, the record 
shows objection was made by the plaintiff in error, the defend- 
ants offering to withdraw the same from the Jury as evidence. 
It would be very strange, indeed, if, after an objection of this 
kind from the plaintiff in error, he could be allowed to take ad- 
vantage of any error in its admission. If the deed had been 
improperly admittad, and the plaintiff in error, apprehensive 
that.the minds ofthe Jury had been prejudiced by having seen 
the deed, desired to take advantage of this, by way of excep- 
tion, he should have permitted the lJeed to have been with- 
drawn, thereby sanctioned the position that it was improper, 
and have availed himself of his right to except to its admission 
at all. But as the point is presented, the record exhibits the 
plaintiff in error in the attitude of objecting to the withdrawal 
of a piece of testimony, insisting that it should remain with the 
Jury as evidence, thereby sanctioning the idea, for the pur- 
poses of that investigation by the Jury, that it was evidence ; 
and afterwards, objecting that the Court erred in permitting 
it to go to the Jury as such. 

In accordance with the principles just laid down, too, the 
charge of the Court, as we understand it, when construed with 
reference to the case made by the evidence, was for the most 
part substantially correct. His Honor was not exactly accur- 
ate, however, in saying that “the estimate of value or damages 
was to be made, now, as of the present time, when the title. is 
to be divested,” without sufficiently qualifying this, and show- 
ing that the circumstances of present value, &c., might be con- 
sidered, but as a criterion of what was the prospective value of 
the land, and extent of damage, &c., at the time when the land 
was taken by the company. 

[5.] But in our opinion, the Court erred in ruling out the 
plat of said ground as evidence in the case. The same being 
made proper evidence by the Act incorporating said company, 
and required to be filed as such with the verdict of the Jury. 

And without which, there was no specific evidence of the 

land taken, before the Jury. 
This appears to be strictly a technical error. But granting 
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that it is so, it isa material error. And for reasons which per- 
haps it is unnecessary to particularize, we are not altogether 
dissatisfied, that it gives us the ‘opportunity to send rg case 
back for a rehearing. 





No. 4.—Epwarp MoLyNnevx and others, plaintiffs in error, 
vs. GEORGE W. CoLuier. 


1.] Benefit to the creditor or injury to the debtor, will either constitute a 
sufficient consideration to support a new contract between the parties. 


[2.] The doctrine has gone to the extent of holding that the legal possibility 
of a benefit to the creditor, is sufficient to sustain a new jagreement be- 
tween him and his debtor. . 

[3.] Ordinarily, satisfaction, in whole or in part of me fas may be shown at 
Law. 

[4] Where payment of an execution is complicated with other matters, such 
as discovery, to ascertain who was the true owner of the fi. fa. at the time 
the money was paid, a resort to Equity being necessary for this purpose, 
that Court will retain jurisdiction to administer relief also. 


In Equity, in Dougherty Superior Court. Decision on de- 
murrer, hy Judge PERKINS, May Term, 1854. 


This bill was filed by George W. Collier, and_ alleged the 
following state of facts: 

Collier, Bracewell and St. George, vata into a partner- 
ship, for the purpose of merchandizing at Hawkinsville, under 
the name of Collier & Bracewell. Edward Molyneux recov- 
ered judgment against ‘Collier & Bracewell, with St. George 
as surety on the appeal, for $9.360, with interest and costa. 
The firm was insolvent, and the partners individually liable 
were in doubtful, if not insolvent circumstances. John Rawls, 
with a full knowledge of these facts, purchased this fi. fa. from 
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Molyneux, and held it against the partners. He was Presi- 
dent of the Bank of Hawkinsville,.and a large stockholder 
therein ; and as such, controlled large fi. fas. and mortgages 
against St. George. Bracewell had possession of some pro- 
perty, but there was a cloud ever his title, it being claimed by 
his son-in-law. Collier, the complainant, was insolvent. Un- 
der these circumstances and in view of these facts, Rawls pro- 
posed to Collier, Bracewell and St. George, that if each one 
of them would, from his personal efforts and yearly labor, pay 
to him one third the amount of the said fi. fa. he would release 
and discharge the one so complying with this offer, from all 
farther liability thereon. Collier and St. George each com- 
plied with this proposition. Bracewell failed to comply, and 
in 1840, removed beyond the limits of the State, carrying with 
him the property, negroes and stock in his possession, Rawls 
permitting him so to remove, without attempting to stop him, 
or to levy on and try the title to said property, against and in 
spite of the remonstrances of Collier, and his earnest appeal to 
him to levy thereon. 

Rawls died, and his wife and C. Taylor became administra- 
tors upon his estate. With a view to defraud Collier and St. 
George, the said administrators procured Molyneux to transfer 
the said fi. fa. to the Merchant’s Bank of Macon, in whose 
name it was proceeding at the time of the filing of the bill, 
having been levied on property as the property of Collier, for 
the payment of the remaining third due thereon. 

In the bill as originally filed, it was alleged that Bracewell 
carried away property amply sufficient to pay the said fi. fa. 
and that Rawls permitted him to remove. In an amendment, 
this allegation was modified as previously stated. The amend- 
ment also alleged, that St. George, although possessed of a 
considerable estate, was nevertheless largely involved, and 
that Rawls held a large claim against him ; and if all his debts 
were pressed against him, he would have proved to be insol- 
vent. 

Exhibits of the mortgages and debts due by St. George were 
not attached to the bill: The amendment alleged, also, va- 
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rious payments by St. George; and also claimed a credit from 
the sale of a negro, the property of Collier, and prayed disco- 
very as to the payments on the fi. fa. 

The prayer was for an injunction and general relief. 

To this bill a demurrer was filed— 

Ist. For want of Equity. 

2d. A complete remedy at Law, as to the —_ of the 
fi. fa. 

3d. That the contract set forth in the bill was without con- 
sideration and a nude pact. 

4th. That there is a repugnancy in the statements of the 
bill and amendment. 

5th. That there should have been attached to said bill ex- 
hibits of the said mortgages, debts, &c. 

The Court over-ruled the demurrer, and error is assigned 
thereon. 


Morean & ScarBorovaH, for plaintiff. 
Cxiark & Srrozier, for defendant. 


By the Court.—Lumpkin, J. delivering the opinion. 

[1.] When this bill was originally filed, the complainant 
considered it his interests to make it appear that both St. 
George and Bracewell, his co-debtors, were solvent in 1842. 
And this Court was satisfied, when this.case was up before, 
that this fact was sufficiently alleged by the bill. But taking 
a different view of the law of the case, from that entertained 
by the Counsel for the complainant, the Court held that the 
very fact that St. George and Bracewell were solvent, instead 
of constituting a good reason for sustaining the contract en- 
tered into between Rawls and Collier, in 1842, was the very 
ground why that agreement could not be enforced. See 13 
Ga. Rep. 406. 

Well the bill has been amended to meet this new aspect of 
the case, and it is now insisted that St. George and Bracewell 
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were insolvent in 1842. And waiving other matters, and 
without adverting to the past, Counsel have’ joined issue on 
the argument, mainly upon the fact, of whether or not the in- 
solvency of St. George and Bracewell are sufficiently. charged 
by the bill as amended? The whole statement, when con- 
densed, amounts, in-substance, to this: 

That the property in the possession of James M. Bracewell 
in 1842, would have been sufficient to have paid one third of 
the execution, although there was a cloud over the title, it be- 
ing claimed by Peter E. Love as the property of his wife, the 
daughter of said Bracewell; and that when complainant al- 
leged, in his original bill, that the property was more. that 
sufficient to pay one third of the debt, at the time Bracewell 
left the State, he only used that term to show, clearly, there 
was enough to pay one third; and further, that this fact was 
only alleged as an equity, predicated upon the contraet made 
with Rawls, who after making the same, permitted Bracewell 
to leave the county, with property in his possession, without 
attempting to subject it, and then attempted to enforce the 
payment of the whole out of your orator. For in truth and in 
fact, Bracewell was under serious pecuniary embarrassment, 
and was held, considered and esteemed inselvent, notoriously. 
Debts against him were of very little value, and he had no. 
credit on his own account. 

And further: that at the date of the agreement between 
complainant, Collier, and John Rawls, Edward St. George 
was laboring under very heavy pécuniary liabilities; and if not 
absolutely insolvent, his condition was very critica] and uncer- 
tain. There were judgments, toa large amount, open and 
outstanding against -him, and which were pressing for collec- 
tion, within the knowledge of Rawls. The. whole country 
groaned under.a financial crash, threatening a general bank- 
ruptcy, and which so depressed the price of property, of all 
kinds, that-men who' were nominally possessed of a large quan- 
tity of property, in kind, and who, in better times, would have 
been abundantly able to pay their — yet, had they been 
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forced to settle at this crisis, would have proved insolvent ; and 
sueh the amended bill charges to have been the condition of 
St. George, within the knowledge of Rawls. 

That in February and May of 1841, St. George. executed 
two mortgages to ‘Rawls, to secure the payment of two seve- 
ral promissory notes, amounting, together, to $6.733;73,, which 
mortgages embraced all the lands and all the negroes that St. 
George owned, in his own right—besides, four slaves which were: 
the separate estate of his wife; that at this time, the B’k of Haw- 
kinsville held against St. George a judgment amounting to 
$16.000; and that Rawls was the principal stockholder in 
said bank; that, in fact, Rawls must be considered as owning 
and controllirg the whole of these demands, and that knowing 
of the indebtedness of St. George, and the extreme low price 
of property, and that the judgment in favor of Edward Moly- 
néux against complainants, the said Bracewell and St. George, 
was older than the mortgages, it put these junior clains in 
great jeopardy, he entered into this contract, Xc. 

St. George and Bracewell being thus circumstanced, . was 
the contract between Rawls and Collier, that the latter might 
pay his third of the fi. fa. in services, good? It is well set- 
tled, that if there be any benefit. to the creditor or ‘detriment 
to the debtor, resulting from the new contract, that will be a 
consideration sufficient to support it. And Mr. Smith, a3 the 
result of his review of the whole doctrine upon this subject, 
says, that if there be a legal-possibility of benefit to the credi- 
tor, it is sufficient to'sustain' the agreement. (Wote to Camber 
vs. Wayne; 1 Smith's Leading Cases, p. 149.) 

Can any one doubt, admitting the charge in the amended 
bill to be true, that Rawls was:in danger of losing the whole: 
ot some part of his debt? As to Bracewell, we think his ina- 
bility to-pay is made very apparent; and so far as St. George 
i8 concerned, while it may be conceded that: the partnership 
debt could have been collected out of him, that being one of 
the oldest, if not the very oldest, lien against St. George, still, 
had satisfaction of these prior liens been coerced out of the 
effects of St. George, the danger was, that the younger mort- 
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gage debts, by that very means, would be lost. It was, there- 
fore, just as much the interest of Rawls to protect the younger 
as the older demands. He was equally interested in all. He 
would have been just as much loser, by failing to realize the 
mortgage demand, as either of the others. And it is in this 
aspect of the case, that the compact with Collier i is to be con- 
sidered ; and which has been wholly overlooked by Counsel for 
the plaintiff in error. 

[2.] By getting one third of the iarge firm debt paid by the 
personal services of Collier, instead of collecting the whole 
out of the property of St. George, it, increased just to that ex- 
tent the prospect and probability of getting the mortgage debts 
discharged. Here, then, is the possibility, to say the least of 
it, of lena benefit: to the creditor, in contemplation of the rule 
as laid an in the Books. 

[3.] But another question is made for our decision by Coun- 
sel, in his concluding argument, and it is this: Had the com- 
plainants an adequate Common Law remedy, to prove that the 
execution was satisfied ? 

[4.] Ordinarily, payment may be'shownat Law. But here, 
this defence is complicated with other matters. Besides the 
matters already discussed, it appears from the amended bill, 
that St. George is dead, and that Collier, as administrator 
upon his estate, has come into the possession of sundry receipts 
for payments made by the deceased in his life time, to the 
plaintiff, the knowledge of which was concealed from Collier by 

the, parties, and he seeks discovery respecting these payments. 
And that is not alli—these payments were made to Rawls, who 
was not the ostensible owner of the debt. Discovery ‘is prayed 
as to the proprietorship'of Rawls to this claim, and consequent- 
ly, his authority to receive those payments. There can be no 
doubt of the jurisdiction. 

Of course the'case made by the bill, upon all the points, 
must be supported by proof. 
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No. 5.—ALExANDER McDovea.p and others, plaintiffs in er- 
ror, vs. WM. A. T: Mappox and WIFE, defendants in error. 


[1.] William Moughon died testate, appointing John Mitchell his executor, 
who qualified and took possession of his estate ; and subsequently was ap- 
pointed guardian of Sarah, the infant daughter of his testator. Mitchell 
died testate, appointing Alexander McDougald and others his executors. 
McDougald qualified and took the exclusive possession and control of the 
estate of Mitchell, amounting to $100,000. McDougald also was appoint- 
ed guardian of the minor, and owing to the transfer of the guardianship 
from one county to another and other causes, several bonds, with different 
sets of sureties were given: Held, 1. That a bill filed against McDougald 
and the aerergl a of sureties, was not objectionable on the score of mul- 
tifarigusmess. 2. That actions having been instituted at Law upon each of 
the bonds, the Pa was ample; and that a bill filed against the princi- 
pal and all the different sureties, could not be entertained, there being no 
allegation of the insolvency of the principal. 3. That where several suits 
are pending at Law, if discovery is needed, and a resort is had to Chancery 
to obtain it, a separate bill must be filed in each case; and the whole can- 
not be consolidated for that purpose. 


In Equity, in Muscogee Superior Court. Decision on de- 
murrer, by Judge’ CRawForD, January Term, 1854. 


William Moughon departed this life, leaving a considerable 
estate, to one half of which his daughter Sarah E. was entitled 
under his will. John Mitchell qualified as executor, and-be- 
came guardian of the minor, and continued such ‘guardian, 
without making any returns or settlement, until his death -in 
1841. , He died testate, and Alexander McDougald qualified 
as his executor, and took sole possession and management of 
John Mitchell’s estate, amounting to $100, 000 or’ some’ other 
large sum, and thereby became liable to account for the estate 
of the said minor. In 1841, said McDougald became guardian 
of the minor, giving bond with Daniel McDougald, Elizabeth 
Mitchell and William C. Osborn, as his sureties. In 1842, Os- 
born complained to the Ordinary of the mismanagement of 
McDougald, as guardian, when George H. Bryson, James C. 
Huey, Miles Moore, Richard W. Armer and Spencer Reynolds 
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added their names as sureties to the original bond. In 1847, 
McDougald removed his guardianship from the County of 
Harris to the County of Muscogee, and gave a new bond, with 
Daniel McDougald and Duncan McDougald as sureties. Wil- 
liam A. T. Maddox afterwards intermarried with Sarah E. 
Moughon, and to him McDougald delivered, as a part of her 
estate, forty-nine negro slaves. Failing to account for the 
hire and profits, suits were brought by Maddox and Wife upon 
both the bonds before set forth on the Common Law side of the 
Court. 

Pending these suits, Maddox and Wife filed their bill in 
Equity against the guardian and all of the sureties on both 
bonds, alleging the foregoing facts, and farther, that it is im- 
possible for them to.allege and prove, at Law, at what time the 
guardian committed the several breaches of his bond, in order 
to distribute the liability properly among the several sureties 
upon the respective bonds.. That the several sureties. deny 
that the breaches occurred ‘uring the time of their liability, 
and cast upon the complainants the onus of proving the same, 
which it is impossible for them to do. The bill prayed for a 
full discovery from McDougald and the sureties, so as to locate 
the several breaches, and a decree accordingly. ® 

To this bill a demurrer was filed, 1st. For want of Equity. 
2d. Because of the pendency of the Common Law actions. 
3d. For multifariousness. 

The Court over-ruled the demurrer, and this decision is as- 
signed as error. 

The Court ordered the defendants to answer by the next 
term of the Court, the defendants objecting, Ist. Because no 
usual rule had been taken. 2d. Because there were several 
pleas in bar which had not beer heard or determined. Of the 
filing of these pleas, the complainants had no notice. 

This order for answers is also assigned as error. 


Judge BENNING having been of Counsel, did not preside in 
this case. 
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Jones & Jonzs for plaintiff in error. 
H. Hott, for defendant in error. 
By the Court.—LuMPx1y, J. delivering the opinion. 


[1.] The view we have taken of this case, supercedes the ne- 
cessity of considering many of the questions which have been 
discussed by Counsel. And we propose to dispose of it very 
briefly. ) 

And first, our conclusion is that the bill is not obnoxious to 
the charge of multifariousness. True, John Mitchell acted as 
both executor of William Moughon, deceased, and as guardian 
of Sarah, the infant daughter of his testator. Still, he having 
died,, abundantly solvent as the pleadings admit, and Alexan- 
der McDougald having qualified as executor upon the estate, 
and taken the exclusive possession and control thereof, amount- 
ing to $100,000 or some other large sum, he either retained in 
his hands assets sufficient to cover the indebtedness of Mitch- 
ell, in any and every capacity, or he is liable for neglect of du- 
y in failing to do-so. The entire solvency of Mitchell’s estate 
which passed into the hands of McDougald, divests this trans- 
action of. all complexity, save that which the ingénuity of 
Counsel has thrown around it. Moreover, McDougald having 
officiated in the double capacity of executor of Mitchell, and 
guardian of the minor, continues the unity of accountability, if 
I may use such expression, throughout. Itis suggested in the 
argument, that if we would substitute different persons in the 
various trusts exercised by Mitchell and McDougald, the in- 
congruity of the present proceeding would be too glaring to be 
tolerated—no doubt of it. And the identity of the parties is 
the best and only answer to the proposition. McDougald is 
responsible for the delinquency of Mitchell, whatever it might be ; 
and he received assets abundantly sufficient to enable him to 
account. And when he became guardian, he settled with him- 
self, in contemplation of law, as executor ; and if he did not, he 
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ought to have done so; and in either event, his securities, or 
some of them, are liable. 

Suits at Law have been brought against McDougald and his 
several sets of securities. Do the complainants show by them 
any special reason for resorting to Equity ? 

In Alexander vs. Mercer et al. (7 Ga. Rep. 589,) this Court: 
held that Chancery would entertain jurisdiction of a bill filed 
against the principal and both sets of sureties, praying a dis- 
covery of the amount of the devastavit and the time when it 
occurred, in order to charge each set of sureties according to 
their respective liabilities on their bonds. But the bill in that 
case charged expressly “that Mercer, the principal, was en- 
tirely tnsolvent.”’ There is no such allegation in this bill. In- 
deed, it is, not initimated but that McDougald, the principal, is 
abundantly able to respond to whatever recovery may be had, 
if any, against him. This being so, it matters not whether 
more or less is recovered in each particular case, and upon the 
several bonds upon which these different sets of sureties are 
sued. If McDougald is able to satisfy these various verdicts, 
should any be rendered, the interests of the sureties cannot be 
jeopardized; and no question will or can ever arise as to their 
respective rights and equities. Their principal stands between 
them and danger. 

The remedy at Law, then, is ample, and the parties must 
abide by their election to go into that forum. The bill might 
be sustained for discovery alone, to aid in the prosecution of 
the actions at Law, but for the fact that there are several Com- 
mon Law suits, and the discovery should have been sought 
separately for each case; and all the suits cannot, we appre- 
hend, be embraced in one bill for this purpose. 

Our judgment, therefore is, that the demurrer should:have 
been allowed. . 
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No. 6.—Wii1aM F. Hamrick and others, plaintiffs, in error, 
vs. JAMES R. Rouse and others, Commissioners, Xc., de- 
fendants in error. 


[1.] The Legislature of 1853~4, passed an Act repealing the Act of 1851, 
which provided that the county site of Lee County should be made per- 
manent at the town of Starkville, and authorizing the removal of the court- 
house from said town. Certain citizens and holders of real estate in that 
place filed their bill, praying that the commissioners who were proceeding 
under the Act of 1854, to lay off a new town, and remove the public buildings 
from Starkville, might be enjoined.on the ground that the Act impaired the 
obligation of the contract by which they held their lots, and deprived them 
of vested rights: Z/eld, that the establishing of seats of justice is matter of 
political arrangement or expediency, and that in such matters one Legisla- 
ture has no right to bind all subsequent Legislatures, aid all posterity; that 
the phraseology of the Act of 1851, therefore, did not amount to a valid 
and binding contract with those who owned or might purchase real estate 
in Starkville, that the seat of justice should never be removed; and that 
they purchased their interests qualified by the absolute right of the State, 
according to law, at any time, to change the seat of justice. 


[2.] By the removal of the court-house from Star kville, there was no ‘inter- 
ference with any right the citizens had to. the streets and squares in said 
town, which may have been dedicated to the public. 

[3.] The compensation provided in the Act of 1854, to lot holders, is gratui- 
tous, and the right of the commissioners to remove the court-house dogs 
not depend upon the payment of that as a condition precedent. If the Infe-- 
rior Court refuse to make it, the citizens have a remedy by which they may 
compel them to perform their duty. 

[4.] These commissioners are made the agents of the Legislature, to perform 
an act of political arrangement; and for’ that purpose, are clothed with the 
sovereign authority. > If, in its performance, they have not selected an eli- 
gible site for the new town, or otherwise have failed in their duty, their 
‘discretion cannot be controlled by the Courts, unless they violate private 
rights; but the correction must be left to the amma 

[5.] If the Court below refuse to grant a supersedeas, and upon hearing a bill 
of exceptions, this should be found wrong, the judgment will not be re- 
versed upon this ground, where it could avail nothing to correct that error. 


Application for injunction. Decision by Judge Perktns, at 
Chambers. 


In February, 1854, the General Assembly of the State pass- 
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ed an Act removing the county site of Lee County, from 
Starkville, and authorizing commissioners named to select a 
new site, &c. Compensation was provided in the Act to.the 
lot holders in Starkville. , 

William F: Hamrick and other lot holders in Starkville, 
filed a bill against the commissioners praying an injunction, 
and alleging as grounds .therefor—Ist. That to allow defend- 
ants to proceed and remove the seat of justice, would violate 
the obligation of the contract between the State and the lot 
holders of Starkville, they or their grantors having purchased 
the lots from commissioners appointed under an Act of the As- 
sembly of 1832, locating the county site at Starkville, and 
authorizing the sale of town lots. 2d. Becauge it ‘would di- 
vest a vested right. 3d. Because it would be taking private 
property for public use, without just compensation, or any ten- 
der thereof, the commissioners having refused to pay the com- 
pensation provided,in the Act. 4th. That by the permanent 
location of the town of Starkville, and the laying out a public 
square and streets, and selling lots therein, and the continuous 
use of the same for more than twenty years as the county site 
of Lee, there was a dedication to the public for that purpose, 
and could not be changed in derogation of private rights. 5th. 
Because the place selected for the new site, is not an eligible 
one, as near the centre of the county as possible, as provided 
and contemplated by the Act. Moreover, it was surrounded 
by swamps and marshes, which necessarily would render it un- 
healthy. 6th. Because the Act is.unconstitutional and void. 

The presiding Judge refused to grant the annem, and error 
is assigned tliereon. 

Counsel for Hamrick and others applied, then, for a super- 
sedeas, until the decision of the Supreme Court in the cause, 
which being refused, is also assigned.as error. 


W. A. Hawars for plaintiffs in error, contended— 


1st. That the removal of the public site of the county of 
>. VOL. xvH-8 








58 SUPREME COURT OF GEORGIA. 


Hamrick et al. vs. Rouse et al. &o. 








Lee, if allowed, will violate the obligation of the contract be- 
tween the parties to said contract. Charles River Bridge vs. 
Warren Bridge, (7 Pick. 525, 582.) 

2. What it will divest vested rights. 

3. It will take private property for public , without just 
compensation, or any tender thereof. 

4. That the permanent location of the capital of said coun- 
ty, at Starkville, the laying out’ a public square, the opening 
and constituting streets, and selling lots thereon, and the con- 
tinuous use thereof for more than twenty years, was a dedica- 
tion to the public for said purposes, and cannot be changed or 
destroyed. (7 Wend. R. Wyman vs. Mayor of N. Y. p 500. 
Mayor and Oouncil of Macon vs. Frankin, 12 Ga. R. 240. 
City of Cincinnati vs. Whiles, Lessee, Pet. R. 482.) 

5. Said use for more than twenty years amounts to 4 fran- 
chise, and cannot be changed, in derogation of rights. 

6. The Act of removal ‘ies not been pursued, the same pro- 
viding for compensation, and-none has been given or tendered. 

T. “The spot selected was not an eligible one—as near the 
cehtre of the county as possible, as contemplated by said Act. 


R. F. Lyon for defendant in error. 


A. Statute establishing a public corporation for: public pur- 
poses, as a county, town or city, is not considered‘a contract 
within the purview. of the Constitution, and the Legislature 
may change, modify, enlarge or restrain such corporation. 
(Cobb vs. Kingman, 15 Mass. 197. 13 Wend. 325. State vs. 
Jones, 1 Iredell, 414. 2 Kent. Com. 245. ..3 Story’s.Com. 
260.) 


for the county of Lee at Starkville, made no contract with any 
person, nor did it confer any powers on other persons, to con- 


tract that the seat of justice: should forever remain there. . If’ 
that Act had conferred such powers or contained within itself 


such a contract, it would have conflicted with the sovereign 
powers of successive legislation, and consequently void. 


2. The Act of 1832, alia permanent the seat of justice. 
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3. That Act simply made Starkville the permanent seat of 
justice, for the convenience of the public, and when it ceased 
to promote that object, the Legislature not only had the right, 
but it became its imperative duty to change the seat, so as to pro- 
vide for the wants of the public. (Cloud vs. Tucker, 1*Black- 


_ ford, 285. Blackwell vs. The Board of Justices, fc. 2 Black- 
_ ford, 148. Armstrong vs. The Commissioners of Dearbon 


Co. Callender vs.. Mars, 1 Pick. 430. Att'y Gen. vs. Ste- 
vens, Sax. Ch. R. 380. Ind’a Co. R. R. vs. The State, 3 
Tred. R. (Porter) 421.) 

4. By the Act of the Legislature, authorizing the removal, 
the defendants were made the exclusive judges of the eligibil- 
ity of the new seat, and of its convenience for the public, and 
no person or power, except the Legislature, could control their 
discretion or action in these particulars. 

5. The removal, by the Act, is not made to depend ‘upon 
compensation of the lot holders.in Starkyille, for injuries done 
them thereby ; but for that, an ample and specific remedy is 
provided by the Act, and those permons Tay pandas: that rem- 


ody or not. 


Jas. JOHNSON, for the same, was stopped by the Court. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] Plaintiffs in error allege that the Act of February 7th, 
1854, repealing an Act of December 26th, 1851, declaring 
that the county site and public buildings of Lee. County shall 
be made permanent at the town of Starkville, and authorizing 
the removal of. the court house therefrom, violates the obliga- 
tions of the contract between those citizens who have purchased 
lots in said town, and the State; that it will deprive them of 
vested rights, and be taking from them private property for 
public purposes, without just compensation. 

We hesitate in saying, that when the Legislature passes an 
Act phrased as is the Act of 1851, which provides that “a 
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county seat shall be permanent at a given place,” it means to 
pledge the faith of the State, that it shall never be removed. 
But if this be'so, it is very certain that no Legislature has the 
right to bind all subsequent Legislatures, all posterity, as to any 
matter of mere political arrangement or expediency. The good 
faith of the State, or its people, under some circumstances, in a 
moral point of view, might become very decidedly pledged by 
the Legislature to such political arrangement; but still, as 
matter of contract, the Legislature could not bind posterity 
upon a subject of mere political expediency. Hence, if the 
Legislature of 1851 certainly intended, so far as they had any 


power over. the subject, to fix the seat of justice at Starkville ~- 


for all time, “yet,” to use the language of Judge Ruffin, in 
the case of The State vs. Jones et al. (1 Iredell, 415,) “it - 
would be entirely competent to the Legislature” (a subsequent 
Legislature) “to remove the seat of justice from that to any 
other place.” © And the reason is that which is there assigned 
by that distinguished Judge, “that this is matter of political 
arrangement and expediency, and necessarily the subject: of 
Legislative discretion.” ‘This being so, when these citizens 
purchased in Starkville, they purchased an interest. qualified 
by the absolute right of the State, at any time, to change the seat 
of justice, and must be held to have contracted subject to the 
law of the State in this regard. 

For similar reasons, there’ were no vested rights divested by 
the removal of the court house, and no private property taken 
for public purposes, without compensation. 

[2.] It was also maintained, that by the laying out of this 
village into streets and squares, the dedication of the same to 
the public, and the user of the Same as such, for more than 
twenty years, these citizens could not now’ be deprived thereof. 

This position might.well ‘be disputed, if it were necessary. 
If the State does not part with the sight of eminent domain, 
when it grants its land to a private citizen, but may resume ¢he 
same for public purposes, upon just compensation being made, 
it. can hardly ‘be said, that it has parted with its right of emi- 

‘nent domain, when ‘it has dedicated land to the ‘public, and 
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where political expediency makes it proper; that is, cannot, for 
the greater good of the public, withdraw its grant to the public. 

But in this case, so far as this record informs us, there has 
been no interference, and none is meditated, with the right of 
enjoyment which the public have to the streets and squares of 
Starkville. It is only proposed to remove the court-house. 

[3.] It seems that the Act of the Legislature, which author- 
izes the seat of justice to he removed from Starkville, gratui- 
tously provides that compensation shall be made to those citi- 
zens whose property may be injured, in money or in lots, to be 
laid off in the new town. And it is now urged that such com- 
pensation has not been tendered or given, and that the seat of 
justice eannot be removed until this is done. 

This compensation is not made a condition precedent. In 
fact, as we have said, it is but a gratuity. And upon it the 
political act which the commissioners are required to perform, 
has no dependence. If, .after.the seat of justice is removed, 
and within a fit and reasonable period, the Inferior Court of 
Lee County should not comply with the requirements of the 
Act and redeem the certificates which the commissioners of as- 
sessment are required to give to the owners of lots in Stark- 
ville, either “in money or in town lots of said selected site, at 
such rates as: may be agreed upon by the parties at the new 
site,” then there is an appropriate remedy, by which that Court 
can be required to do its duty. 

It was urged that a tax of fifty per cent. on the State tax 
of Lee County, for the years 1854 and 1855, would not pro- 
duce a sufficient amount for the liquidation of the claims for 
which this provision is made. We do not understand that sat- 
isfaction is to come alone out of this fund. The Inferior Court 
is required, by the law, to redeem these ‘certificates, either in 
money or town lots, and this is a positive requisition of the 
Legislature. To assist them in doing this, they are author- 
ized to levy this extra tax, “if they deem the same necessary 
for the purpose of carrying out the foregoing provisions.” 

[4.] It was also contended, that the commissioners should 
have been enjoined, because they had not selected an eligible 
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site for the new county seat, nor one near the centre of the 
‘county. 

They were made the agents of the Legislature for the pur- 
pose of doing this act of political arrangement—for the purpose 
of selecting and laying off this new county site;-and as such, 
they were clothed with a portion of the sovereign power and 
discretion. That discretion, so far as it depends upon the ex- 
ercise of their judgment, no Court has a right to control, unless 
they violate private rights. The eligibility of that site, and 
‘whether or not it is near the centre of the county, are mat- 
ters purely within their discretion and by their judgment to be 
determined. And if they have not wisely discharged the po- 
litical duty assigned them, the Legislature must apply the cor- 
rection. | 

[5.] It was also alleged that the Court below erred in refus- 
ing to grant the supersedeas, as asked. 

The order of the Court would have been no stronger than 
the law. And that had already granted a supersedeas. The 
Court could have done no more. But if this refusal had been 
error, it could not now avail the plaintiff in error anything to 
have it corrected; so that it is unnecessary to say more about 
it. 

Jadgment affirmed. 





No. 7.—Ws. J. Dinkiys and others, plaintiffs in error, vs, 
Tuomas Moore and others, defendants in error. 


£1.] A deed witnessed thus: 
“Tn the presence of THEODORE GUERRY, 
THOS. BIVINS, J. P.,” 
is sufficiently attested to admit it to record; and the conclusion of Law, 
from this general form of attestation is, that the subscribing witnesses saw 
the grantor sign, seal and deliver the deed, for the purposes therein men- 
tioned. 
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Trover, &c. in Sumter Superior Court. Tried before Judge 
Perkins, August Term, 1854. 


This was an action by Dinkins and others, against Moore 
and Joseph White, for negroes. Plaintiffs offered in evidence 
a certified copy of a deed (the original being accounted for) 
made by Wm. P. Brown to one Mark Brown, for certain ne- 
groes to be held in trust. The deed concluded thus: “ In wit- 
ness whereof, I have hereunto set my hand and seal, this 8th 
day of May, 1827, and delivered the said negroes to the said 
Mark M. by the symbolical tradition of a pen-knife,” and was 
attested thus: ‘In presence of Theodore Guerry, Thos. Bi- 
vins, J. P.”* The Court rejected this copy, on the ground that 
there was no evidence of delivery, upon which the deed could 
have been properly recorded. 

This decision is assigned as error. 


W. A. Hawkins and B. H111, for plaintiff in error. 
L. WakREN, for defendant in error. 


BENNING, J. being related to one of the parties, declined to 
preside. 


By the Court.—Lumrkin, J. delivering the opinion. 


[1.] Was the copy deed properly rejected? The answer to 
this question depends upon the fact, of whether or not this 
deed was legally recorded. 

Under the Act authorizing this paper to go to registry, it 
could only be done in one of two ways, viz: either proof of its 
execution by one of the subscribing witnesses, or the official at- 
testation of a magistrate. This instrument was admitted to 
record upon the latter mode. The grantor concluded the deed 
in the usual form—“ In testimony whereof, I have :hereunte 
set my hand and seal,” &c. adding, “and delivered the prop- 
erty by the symbolic tradition of a pen-knife.” 
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The attestation is in this form— 


“Tn the presence of 
THEODORE GUERRY, 


THOS. BIVINS, J. P.” 


It is stated, in the argument, that the Circuit Court held 
the registry void, on the authority of Rushin vs. Shields g 
Bail, (11 Ga. R. 636.) The deed, in that case, was recorded 
upon the affidavit of one of the subscribing witnesses, who 
swore ‘that he saw the grantor sign and seal the deed, and 
for the purposes therein named,” &c. He failed to depose that 
he saw the deed delivered ; and for that reason, this Court de- 
cided that the proof of the execution was insufficient. 

To make the cases parallel, the form of attestation in the 
deed before us, should have been signed and sealed in our pre- 
sence, or in the presence of, &c. The inference would then 
have been, that the subscribing witnesses did not see the deed 
delivered. But the difference between the case supposed and 
the one at bar is, that in the latter there is no form of words 
in the clause of attestation. And the point is, what is the le- 
gal import of a general attestation of this sort? And it is an 
inquiry of vast practical importance, for it will be found that 
a large portion of the conveyances in this State, are in this 
form. 

Our opinion is, that under such an attestation clause, if nei- 
ther of the witnesses be an officer, any one of them may prove 
its execution by making the usual oath. And that if one of 
them be a magistrate, the officer appointed by the law to per- 
form this duty, the conclusion of law is, that he saw the in- 
strument legally executed; that is, signed, sealed and deliv- 
ered. - And so we rule in this case. 








COLUMBUS, JANUARY TERM, 1855. 65 


Creamer & Graham vs. Shannen. 








No. 8.—CreamMER & Grauay, plaintiffs in error, vs; HARVEY 
Smankon; defendant in error. 


[1.] An account cannot be established by the oath of one of the parties, that 
he kept no clerk, but made the entries in the book himself ; that the book 
of original entries has been burnt, and that the bill of patticulars filed with 
the complaint, was transcribed from the book hy himself. 


Complaint, in Sumter Superior Court. Tried before Judge 
Perkins, September Term, 1854. 


This was a suit upon an account. Upon the trial, John 
Creamer, one of the firm of Creamer & Graham, swore that 
the firm had an original book of entries, which “had been de- 
stroyed by fire; that ke kept the. books alone, having no clerk, 
and that he transcribed the present account from the book,. 
and that this was a true transeript from the book. The Court 
rejected the transcript thus proven, as gp crinonens and this de-~ 
cision is assigned as error. 


Tucker & Bratt, for plaintiff in error. 
Hawks, for defendant in error. 
‘ By the Court—Lumrxtn, J. delivering the opinion. 


[1.] The plaintiffs in error, in this case, brought suit as mer- 
chants, against the defendant, on an open account, for goods 
sold and delivered to him during the yedr 1853. Upon the 
trial, it was proposed to show by Mr. Creamer, one of the 
firm, that the bill of particulars filed with the complaint, was a 
true transcript from the book of original entries ; that said én- 
tries were made by himself, the partners having no clerk, ‘and’ 
that the book containing these entries had been burnt in the 
late fire at Americus. The-Circait Court refused to allow the 
account to be established in this way; and that judgment is 
excepted to. 
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This Court, in one ofits earliest decisions, held that the ac- 
counts of shop-keepers might be proven by themselves, where 
the book of original entries, kept by them, was produced—ap- 
peared to be fair upon their face, and the items were regularly 
charged, there being nothing upon the face of the books, them- 
selves, to diseredit them. This practice has obtained through- 
out the State; and, indeed, I might say, throughout the Uni- 
ted States. And Mr. Greenleaf does not seem to consider it 
at variance with the principles of the Common Law. But it 
has always been conceded, that even the original books, kept 
by the party himself, and proven by his own oath, shou!d be 
viewed suspiciously.and scrutinized closely. And at best, are 
ohly allowed from the necessity of the case, as a part.of the 
res geste. , 

But this case proposes to go one step further, and to permit 
the party to introduce in evidence a transcript of the account 
from the books. We are unwilling to go this far. 

It takes from the defendant the last and only check upon 
this very loose'species of proof. So long as the books, them- 
selves, are required to be produced, the defendant may; by 
their inspection, detect such proofs of « want of fairness and 
regularity, as to cast suspicion or discredit upon the account 
with which he is sought to be charged. But allow the party, 
in the absence of his books, to establish the demand by a copy 
claimed to have been drawn or transcribed by himself, and 
what protection has the defendant? Is he not delivered over, 
bound hand and foot, to his adversary? Better that the debt 
be.lost, for want of sufficient testimony, as many rights are, 
than to establish a principle and practice so fraught with mis- 
chief. : 

But it is not true that the plaintiffs have no other mode by 
which they can establish their debt. Under the late Statute, 
they could make the defendant a witness, and compel him to 
testify. This account contains but seven items. Some of 
them leading ones, such as.a pair of boots, &c. Is it not like- 
ly that the defendant would ‘recollect these and admit their 
justice ? 
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No. 9.—Wrieut Brapy, plaintiff in error, ve. HaRrpEMAN& 
HAMILTON, defendants in error. 


[1.] Where there is no process annexed to or accompanying the petition, and 
no waiver of process, the whole proceeding is radically defective, and ad- 
vantage may be taken of it, at any stage thereof. 


Complaint in Sumter Superior Court. Decision by Judge 
PERKINS, at September Term, 1854. 


Hardeman and Hamilton filed their petition against Wright 
Brady; Brady acknowledged ‘service, “waiving copy and copy 
process.” After verdict and judgment, Counsel for Brady 
moved to set aside the verdict and vacate the judgment, on the 
ground that there was no original process issued in this case. 
The Court over-ruled the motion, and this decision is assigned 
as error. 


B. H111, for plaintiff in error. 
Dub Ley, for defendant in error. 


By the Court.—Starnes, J. delivering the opinion. 


[1.] In this case, the plaintiff.in error acknowledged service 
of the petition, and waived a copy of same and of process. 
But the process itself he did not,waive. 

In the case of William @. Little vs. Bryant Ingram, deci- 
ded at Decatur Term, 1854, we have given, at. some length, 
the reasons which we degbee influenced the Legislature in re- 
quiring that a process having, in substance, such requisites as 
prescribed by them should accompany every declaration, and 
in enacting, that if the defendant were brought into Court by 
a proceeding issuing forth in any different manner, it vitiated 
the whole, proceeding, and (unless the process were waived,) 
rendered the same null and void. To that judgment we refer 
for these reasons. 
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In addition to the reasons there assigned, I add, that one of 
this Bench holds the opinion that it was the intention of the 
Legislature, also, to require that the process should be annexed 
by the Clerk to the petition, the practice having been previ- 
ously loose in this regard. 

There was no process annexed or accompanying this pro- 
ceeding. The defendant. did not waive such process. The 
whole proceeding being therefore radically defective, advantage 
might be taken of it, at any stage of the case, and the judg- 
ment should have been vacated. 





No. 10.—Warkins CuappeLt & Co. plaintiffs in error, ve. 
SEABoRN A. Smrru, defendant in error. 


[1.] A misnomer in an appeal, is amendable. 

[2.] To make an Attorney at Law incompetent to testify of a fact, the knowl- 
edge of the fact must have been acquired by him, doth during the relation- 
ship of client and attorney, and by reason of that relationship. 


Complaint, in Randolph Superior Court. Decision by Judge 
Perkins, October Term, 1854. : 


Watkins Chappell & Co. obtained a verdict against Seaborn 
A. Smith. Smith entered'an appeal. ‘The clerk, in making 
out the appeal, misnamed the plaintiffs—writing their names 
“‘ William Chappell & Co.’ Plaintiffs’ Counsel moved to dis- 
miss the appeal on that ground. The Court refused the mo- 
tion, and allowed the appeal to be amended, altiough the sure- 
ty on appeal was dead and unrepresented before the Court. 
This decision is assigned as error. 

Defendant relied on a receipt, in full, from William Taylor, 
plaintiffs’ Attorney. Plaintiffs proposed’ to prove by David 
Kiddoo, one of his attorneys, that subsequent to the death of 
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Taylor, defendant told him that “he was afraid he would have 
some difficulty about said case, as he had paid Judge Taylor 
$600, in part, and had no showing for it”. The Court reject- 
ed this testimony, on the ground that David Kiddoo was an 
incompetent witness. ‘This decision is assigned as error. 


Tucker & BEALL, for plaintiff in error. 


A. Hoop, for defendant in error. 


By the Court.—Bennine J., delivering the opinion. 


[1.] The misnomer in the appeal, was amendable by the 
Act of 1850, to authorize “‘amendments to be made znstanter, 
in all judicial proceedings, and for other purposes.” The first 
section of that Act is in the following words: “That from af- 
ter the passage of this Act, all misnomers made in writs, peti- 
tions, bills or other judicial proceedings, on the civil side of 
the Court, shall be amended and corrected instanter, without 
working any unnecessary delay to the party having made the 
same.” (Cobb’s Dig. 493.) 

An appeal is a “judicial proceeding.” 

Indeed the misnomer would be amendable by the Act of 
1818. (Cobb's Dig. 487.) See a case decided at Macon, in 
1854, in which one Seymour was a party. 

But although the Court was right in allowing the appeal to 
be amended, it was not right in rejecting the testimony of Mr. 
Kiddoo, the Attorney for Watkins Chappell & Co. 

It does not appear that the statement of Smith, which it was 
proposed to prove by Kiddoo, was made to the latter, ‘both du- 
ring the existence, and by reason of the relationship of client and 
attorney.” For aught that appears, the statement was made 
by reason of something else. 

The Act of 1850 is a harsh, almost a penal one. If, there- 
fore, it is doubtful whether a case falls within or without it, a 
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proper presumption will make the case fall without it. (Col- 
ins vs. Johnson, 16 Ga. R.) 
~ So the Court should have received Kiddoo’s testimony. 





No. 11.—LeMveE.L Dunn, plaintiff in error, vs. JNo. CRozIER, 
adm’r, defendant in error. 


[1.] When a brief of the testimony is agreed upon by Counsel, and approved 
by the Court and ordered to be entered upon its minutes, at the term at 
which the application for a new trial is made ; and the brief is omitted to 
be recorded by the neglect, forgetfulness, sickness of the Clerk, or any other 
cause, it is, nevertheless, a substantial compliance with the 61st Common 
Law Rule; and a nunc pro tunc order may be taken, at the hearing, to have 
the brief put upon the minutes. 


Complaint and motion for new trial, in Randolph Superior 
Court. Decision by Judge Perkins, Oct. Term, 1854. 


This was a motion to dismiss a rule nzsz for a new trial, on 
the ground that a brief of the evidence was not agreed upon in 
writing, and filed as required by the rule. It appeared that 
when the rule nist was granted, the attorneys for both par- 
ties, in the presence of the Court, agreed upon a full and per- 
fect brief of the evidence, and the Court assented to the same 
as such, and the Court passed the following order: “ Upon 
hearing the foregoing motion, ordered that the rule nisi be 
granted, &c. and that further proceedings be stayed.” And 
the papers were then handed to the Clerk, to be entered on the 
minutes. The Clerk failed so todo. Counsel for the rule 
moved to have the papers entered on the minutes nune pro 
tune. The Court refused that motion, and dismissed the rule, 
and this decision is assigned as error. 
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A. Hoop, for plaintiff in error. 
L. WARREN, for defendant in error. 


By the Court.—Lumpk1n, J. delivering the opinion. 


[1.] Ought the Circuit Court to have discharged the rule 
nist, which had been moved and allowed for a new trial in this 
case, on the ground that a brief of the evidence had not been 
filed in compliance with the 61st Common Law Rule of prac- 
tice? That rule requires that “‘a brief of the testimony in the 
cause shall be filed by the party applying for such new trial, 
under the revision and approval of the Court.” And putting 
a liberal construction upon the rule for the convenience of 
Counsel, this Court has held that the written agreement of 
Counsel shall answer in the place of the approval of the Court. 

Let us ascertain precisely, from the bill of exceptions, what 
transpired in this cause. It appears, then, from the certiflcate 
of the Circuit Judge, “that before the rule nz. si. was granted, 
the Attorneys for both parties, in the presence of the Court, 
agreed upon the brief of testimony, and the Court then and 
there assented to the same as such, and that said papers, to- 
wit: the motion for the new trial; the brief of the testimony, 
and the order nz. s?. granting a new trial, were then and there 
handed to the Clerk of the Court, to be entered upon the min- 
utes thereof.” 

We assume, then, that the brief of the testimony, as agreed 
upon by the Counsel and approved by the Court, was ordered 
by the Court to be entered upon its minutes, at the term at 
which the application for a new trial was made; and it appears, 
by the affidavit of Mr. Bowers, that the brief now produced 
from the custody of the Clerk, is the same that was filed with 
him. Indeed, the identity of the brief; as well as its fulness 
and fairness, are not questioned. Under these circumstances, 
was it competent for the party making the application to have 
the brief entered on the minutes nune pro tune? 
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Had this been done, there would have been a substantial 
compliance with the rule. It ought to have been done, be- 
cause it was so ordered by the Court. Shall the failure of the- 
Clerk to perform his duty from neglect, forgetfulness, sickness 
or any other cause, deprive these parties of their rights? We 
think not. It is the privilege of the Courts—yea, it is their 
high and imperious duty, to perfect their minutes by additions 
or erasures, so as to make them speak the truth, the whole 
truth and nothing but the truth. They should be, in fact, 
what they purport to be in theory, namely: the monument of 
the action of the Court. 

Nor does this opinion militate against the decision of this 
Court in Tomlinson vs. Cox, (8 Ga. R.111.) There never 
was a brief of the testimony filed or offered to be filed in that 
case. Documents were referred to, which influenced the judg- 
ment of the Court in that case, which were neither filed nor 
offered to be filed. And while it is due to candor to admit 
that the interpretation of the rule in that opinion is, perhaps, 
a little more strict than its language warrants or justice re- 
quires; yet, 'I must say, that the decision itself was right, 
and that it does not conflict at all with the view now taken of 
this case. 





No. 12.—Duncan Curry, plaintiff in error, vs Jonn P. 
GAULDEN and others, defendants in error. 


[4.] J G hired a slave from D C for one year, agreeing to pay him a certain 
sum therefor, and entered into a bond with securities, the obligation of 
which was that he would cause the slave to be forthcoming to the posses- 
sion of D © on the 25th day of December, 1845, or pay the penalty, of the 
bond. The slave ran away before the end of the year, and up to the time 
when action was brought upon the bond, the hirer had not been able to re- 
take him: Held, that this was a specific contract of bailment ; that the 
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bailor was not discharged by the slave’s running away, as this was not 
an inevitable casualty, against which no provision could be made; or that 
if it were, the character of this contract seemed toauthorize the conclusion, 
that the. bailor intended to protect himself against the pcssibility of this 
slave making successful escape from bondage, whilst thus hired to the bai- 
lee, by requiring this bond from the latter. 


* Debt, in Decatur Superior Court. Tried before Judge PEr- 
Kins, October Term, 1854. 


This action was brought by Duncan Curry, on a bond given 
by defendants in error to him, at the time of hiring a negro 
man Allen. This bond was in the penalty of $1.200, to be 
paid on 25th December, 1845. The condition,of the bond was, 
that the obligors ‘‘shall cause Allen, a boy, to be forthcoming 
to the possession of Duucan Curry, on the 25th day of Decem- 
ber, 1845. Then the obligation to be void, else to remain in full 
force”. The breach was that the boy was not forthcoming. 
The defendants pleaded that the negro ran away without the 
fault of the hirer, and that.he had used due diligence to recov- 
er him without success. 

On the trial, the Court charged the Jury that defendant’s 
plea, if proven, was a good defence to the action. This is the 
error assigned in this case. 


R. F. Lyon, for plaintiff in error. 
R. Sims, for defendant in error.’ 
By the Court.—Starnks, J. delivering the opinion. 


[1.] This is a case of bailmerit by hiring. It is not a case 
where we are left to the general law of bailment, in order to 
ascertain the duty or charge which devolves on the bailee. He 
has, by his own contract, (the bond in question,) created this, 
and taken it explicitly on himself. The determination of this 
case, then, must turn upon the construction to be given to this 


instrument. 
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The condition of that bond is, that the obligees shall cause 
Allen (the slave) to be forthcoming to the possession of Duncan 
Curry, on the 25th day of December, 1845. Here is a direct 
and express undertaking, that the parties will have the slave 
hired, forthcoming to the possession of the ' hirer, or bailor, on 
the day specified. 

The proof shows, that the slave was hired for the usual pur- 
poses, upon a plantation; that he ran away; that due.diligence 
has been. exercised to re-capture him, and the usual exertions 
made for this purpose ;. and that he had not been re-taken at 
the filing of this petition. 

The reported cases are somewhat in conflict, as to what will 
discharge a bailee who has entered into a specific contract of 
this description. On the one hand, it has been sometimes held, 
that where the law creates a duty or charge, and the party is 
disabled to perform it without any default in him, and he hath 
no remedy over, there the law will excuse him—as in the.case 
of waste, if a house be destroyed by tempest or by enemies, the 
lessee'is excused. But where the party,-by his own contract, 
creates a duty or charge upon himself, he is bound to make it 
good, if he may, notwithstanding any accident by inevitable 
necessity, because he-might have provided against it by con- 
tract. And therefore, if a lessee covenant to repair a house, 
though it be burnt by lightning, or thrown down by enemies, 
yet he ought to repair it. (Paradine vs. Jane, Aleyn’s R. 
26 27. Brecknock and Abergavenny Canal Co. vs. Pritch- 
ard, 6 T. R. 720.) And see Story on B. § 36, and various 
cases there cited. 

Other Courts and distinguished authors have held, that in cases: 
of specific contract to keep safely, inevitable casuality will excuse. 
(Jones on B. 48, 44.45. Coggs vs. Bernard, 2 Lord Ray. 
909. Powell.on Con. 446. Com. Dig. Condition, D. 1 L. 
12 B. Co. Litt. 206.) 

It does not become necessary for us to decide between these 
two classes of cases, and these opposing views; for in our 
opinion, there was no inevitable casualty here, in the eye of 
the law, or of reason. 








e 
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‘The inevitable casualty contemplated by the law, is the act 
@God or of the State’s enemies. The casualty in question 
@ies not fall within even the spirit of either of these—though 
Phas been, in effect, so held in some cases decided in the 
‘@ourts of Kentucky. 

+ ‘These cases, it seems, go in part upon the ground, thas “ the 
running away of the slave is a peril incident to the very nature 
of the property”. So it is “incident,” but-not “ inevitable”. 
It is incident, as “ running away is a peril incident to the very 
nature of the property” in a horse or mule. But who ‘would 
think of holding that one who had undertaken, by special con- 
tract, to deliver a horse on a given day, should be excused by 
proving that he had run away. It is true that the liability of 
a slave’s escape is much greater: but this is only a question of 
degree, and it cannot be said‘to he a casualty against which no 
provision could be made. . It is not necessary to assume, that 
bolts and bars or chains would be necessary, in ordérto ensure 
the detention of the slave. Good treatment would, if most ca- 
ses, do it quite as effectually. And such a contract as this be- 
fore us might be made by the owner of a slave, for the express 
purpose of endeavoring to ensure such good treatment. -We 
would not be understood as imputing harsh treatment of this 
slave to the hifer, in this case. There is nothing in the record 
to authorize this—and in what we have said, we are simply 
laying down general principles. 

Another reason given for the decisions to which we have just 
referred is, that from the nature of the whole transaction, it 
was fairly inferable that the running away of the slave was not 
intended to be guarded against by the stipulations of the con- 
tract; and this is a much more satisfactory reason, distinguish-. 
ing the cases from. that before us. 

In the first of these cases, Singleton vs. Carrol, (6 J.J. 
Mar. 528,) the action was upon a contract in writing, by 
which the defendant bound himself to pay $100 hire for the 
slave until Christmas—to furnish clothing, and to deliver him to 
the order of the hirer at the expiration of the time. There the 
Court held, that “there was nothing in the wording of the 
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covenant to justify the conclusion, that the parties, at the time 
of its execution, understood it as binding the appellees to de- 
liver the slave named, at all events.”” And hence, the Court 
considered that the delivery, at all events, was not undertaken. 

In the case of Keas vs. Yewell, (2 Dana. 348,) the action 
was on a bond to have the slave forthcoming to’ answer a de- 
cree upon foreclosure of mortgage. The Court say “the cov- 
enant must be treated and construed with an eye to the sub- 
ject-matter about which it was entered into.” To show what 
this was, they say, that ‘the apprehension and complaint of 
Yewell was, that Keas would remove the slave from the State 
before he could, by decree, subject her to the satisfaction of 
his demand ;” and hence, it was held, that the escape of the 
slave, especially as the running away of the slave was a peril 
to which this property was “incident,” from its peculiar nature, 
was not intended “to be guarded against by any stipulation in 
the contract.” | 

In the case before us, there is nothing to authorize the in- 
ference, that such escape of the slave was not within the scope 
of the parties’ intent, when the bond was executed. On the 
contrary, the character of the transaction, the specific and only 
stipulation, that the slave should be forthcoming at Christmas 
—the giving of bond and security to this effect, in a sum which 
was greater than the value of the slave, all seem suggestive of 
the fact that such escape was considered as possible, and was 
intended to be guarded against by the stipulations of the con- 
tract. 

At all events, we do not see how, in the presence of such 
facts, we can say that such was not the intention of the par- 
ties to this record. And therefore, we reverse the judgment. 
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No. 13.—James A. HANNAHAN, plaintiff in error, vs. JAMES 
W. Nicuots, defendant in error. 


[1.] A ne exeat regno issues only in cases in which the party against whom 
it issues cannot be held to bail at Law. 


[2.] A sells B a slave and takes B’s note with a surety on it for the purchase- 
money. B and his surety fail to pay the note and have nothing from which 
to pay it, except the slave. Bis trying to sell the slave, and A having sued 
B at Law on the note, sues him also in Equity, alleging in his bill that he 
has good reason to apprehend that B will sell the negro: Held, that this 
does not make a case for the interposition of a Court of Equity on principles 
guia timet. 


In Equity, in Baker Superior Court. Decision by Judge 
ANDREWS, November Term, 1854. 


Hannahan filed a bill, alleging that in 1853, by his agent, 
he sold to Nichols a negro for $1100, and took his note, with 
one Delancey as surety. That Nichols agreed'to furnish ma- 
terials and build a gin-house for complainant by a certain time, 
for which he was to have a credit on the note of $600. That 
this contract was the principal object of selling the negro, and 
Nichols was unable otherwise to pay for him. That Nichols 
had failed to-comply with the contract, and that he and Delan- 
cey are insolvent and unable to pay the note, except by the 
proceeds of the negro. That Nichols was trying: to sell the 
negro, so as to defeat the complainant ; and complainant had 
good reason to apprehend that Nichols would sell the negro 
and leave the county and State, and thus defraud complainant. 
That he had commenced suit on the note in Baker Superior 
Court: Prayer, that Nichols might give bond and security 
for his appearance, to answer the said action on the note, as 
well as for the forthcoming of the negro, to answer the judg- 
ment at Law, and for, the writ of quza timet. 

‘ On motion of defendant’s Counsel, this bill was dismissed for 
want of equity, and because complainant had an adequate 
Common Law remedy. This decision is assigned as error. 
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R. F. Lyon, for plaintiff in error. 
A. Hoop and L. Warren, for defendant in error. 


By the Court.—BEnNING, J. delivering the opinion. 


[1.] “A ne exeat regno issues only where the claim upon 
the party going abroad is equitable, and it will bé refused upon 
a mere demand at Law for money, ‘for there’ it is said ‘the 
defendant may be arrested and obliged to give bail, who will 
be liable unless they surrender him; and he may be as easily 
taken by that process as on a writ of ‘ne exeat regno.’” (8 
Daniel’s Ch. Pr. 375.) 

The demand, in this case, was a debt for $1100, secured by 
a promissory note. It was one, therefore, on Which Nichols, 
the principal in the note, might have been held to bail at Law. 

The bill, therefore, contains no equity for a ne exeat regno. 

Hannahan, by selling the slave to Nichols, and taking 
Nichols’ note for the payment of the price, parted with all title 
to the slave. He retained no lien on the slave for the pur- 
chase-money. ‘The result of the transaction was to make him, 
Hannahan, a creditor, a mere creditor of Nichols’, and of 
Nichols’ surety, and to make these latter debtors mere debt- 
ors of him. The bill does not pray for a rescission of the con- 
tract, on the ground of fraud or on any ground—on the con- — 
trary, it insists on the rights given by the contract. On a re- 
scission of the contract, the title to the slave would, of course, 
revest in Hannahan. But whether, if the bill were one for re- 
scission, the facts of it are such as to warrant an application 
for a receiver or other expedient for securing the property, i. e. 
the slave, pending the litigation, this Court is not called upon 
to decide. 

The case, as made, is one in which the complainant shows no 
right, title or interest in the slave, for the forthcoming of 
which he prays the Court to compel the defendant to give se- 
curity; and to such a case as that the quia timet principle has 
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never been extended. That principle has never been extended 
to the casé,of a creditor who could say no more than that his 
debtor had but barely property enough to pay the debt due to 
him, and that the debtor was trying to sell the property, so as 
to prevent it from becoming subject to the payment of the debt. 
Whenever there is a sale of property, without reservation of 
any sort, the effect is to give the purchaser absolute dominion, 
over the property sold, and consequently to give him power to 
sell it.. If the seller wishes to prevent any thing of that kind 
from being done, it is easy for him to prevent it at the time of 
the sale, before he parts with the property. Let him take a 
mortgage. The prayer of this bill is, in effect, that the Court 
will make Wichols, the purchaser, give Hannahan, the seller, a 
mortgage on the slave sold, and that long after the sale. The 
prayer is that Nichols may give a bond for the forthcoming of 
the slave, to answer the judgment which may be obtained at 
Law. : 

The guia timet power of a Court of Equity is quite a vague 
one, (and therefore a dangerous one) but it has never, as far as 
I can find, been applied’ to such a case as that made by this 
bill. This Court will not be the first to extend it to such a 
case. (1 Maddock’s Ch. P. 218. Story’s Hq. Jur. “ Bills 
quia ‘timet."’) ; 

But if the bill has in it no equity as a bill for a ne exeat and 
none as a bill guéa timet, it has in it no equity at all. What- 
ever other relief a Gourt.of Equity could grant, can be equally 
as well granted by a Court of Law, and granted in the suit on 
the note already pending in a Court of Law—the Court below. 

The Court below was right, therefore, in dismissing the bill 
for the want of equity. 
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No. 14.—Wituuas A. Rawson, plaintiff in error, vs. WM. B. 
CocuRAN and others, defendants in error. 


[1.] In a suit upon a promissory note, given jointly by two, and both of the 
makers are sued and served, and one of them dies before judgment, process 
of garnishment cannot issue against the joint debtors of the defendants, un- 
til the estate of the deceased party is represented, or such other proceedings 
are had as will disconnect the estate of the deceased defendant from the 
action. 


Garnishment, in Dougherty Superior Court. Decision by 
Judge PERKINs, at November Term, 1854. 


William A. Rawson brought an action against B. C. Green 
and K. C. Green. Pending the suit, B. C. Green departed 
this life. Before his death was suggested or there was a rep- 
resentation of his estate before the Court, the plaintiff, Raw- 
son, sued out a summons of garnishment against Wm. B. Coch- 
ran and others, first making affidavit that “the estate of B. C. 
Green and K. C. Green are indebted to him,”’ Xe. 

On motion, the Court dismissed the summons of garnish- 
ment, and this decision is assigned as error. 


L. WarREN, for plaintiff in error. 
Spicer & Srxozrer, for defendant in error. 
By the Court.—Lumpx, J. delivering the opinion. 


The case made by the record and by the admission of Coun- 
sel on the argument, is this: An action of assumpsit was 
brought in Baker Superior Court, by Wm. A. Rawson, against 
Bartlett C. Green and Kenyon C. Green, upon a promissory 
note. Bartlett C. Green died, and before any representation 
was had upon his estate, the plaintiffs sued out process of gar- 
nishment against DeGraffenreid and Cochran. Can this be 
done? The Circuit Judge held that it could not, and we think 
the judgment was right. 
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[1.] Waiving the discussion of the point, whether’ the assets 
of an estate may, by process of garnishment, be diverted from 
the due course of administration, by preventing them from 
coming into the hands of the legal representative, especially 
within the twelve months allowed by‘law, to ascertain the con- 
dition of the estate—I say, passing by this inquiry, we hold 
that important privileges are secured by law, to the defendants, 
which make it altogether improper to move in a cause, after 
the death of the party, and before thy estate is represented. 
Bond has to be given to the defendants, before the garnish- 
ment can issue. This cannot be done until the representative 
was qualified. There is no obligee. By the Act of 1823, 
under which this proceeding was instituted, the defendant has 
the right to dissolve the garnishment by giving personal se- 
curity for the debt. For this reason alone, to say nothing of 
others which might be assigned, the proceeding was properly 
dismissed. 





No. 15.—Janz L. WiiuiaMs and others, plaintiffs in error,, 
vs. ALEXANDER A. ALLEN, executor, &c. defendant in error. 


[i.] K W by deed of gift conveyed certain negro slaves to a trustee for “the 
use, &c. of J W and the heirs of her body, if any,” and further provided, 
that “in the event that my said daughter J should die without child or 
children, then I devise‘the above property to be divided among my brothers 
and sisters:” J/eld, that the words “ child or children,” as here: used, are 
words: of purchase, and that the whole provision, “in the event that my 
said daughter J should die without child or children then,” &c. being 
words explanatory, modifies the technical effect of the preceding giftto “J 
W and the heirs of her body,” and authorizes the inference that the words 
“heirs of the body” were used by the grantor to designate certain individ- 
uals answering the description of children at her death, and not as words 
of limitation: Held, alse, that J W took an estate for life only in said 
slaves. 

[2.] Where the words used in a deed were not appropriate to the creation of 

VOL. xvii-11 
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a separate estate in J W in certain slaves therein conveyed, free from the 
marital rights of any husband whom she might marry. But ifupon the in- 
‘termarriage of J W with A A W the latter received said property as. his 
wife’s separate éstate, ‘and always treated it'as such, and in his will recited, 
that in ‘consideration of her possessing the sdme as a separate estate, he 
made no other. provision for her: Held, that his executor was .estopped to 
deny the separate estate of the wife in the same, and its liability for her 
debts, so far as the claims of her creditors werd concerned, who had subse- 
quently to the publication of the will, given her a credit upon the faith of 
said separate estate. 

[3.] In a proceeding by bill inChancery, for instruction and direction, filed by 
the executor of A A W in which he alleges that his testator had been mis- 
taken in his legal rights, when he referred his wife to said property, as her 
separate estate, and treated it as such in his will; and praying that the 
same might be corrected: Held, that an executor isnot bound by such a 
recital in the will, if it were made under a mistaken apprehension.by the 
testator. But that in this case the testator did, by mistake, what in equity 
and good conscience he should have done, and such a mistake a Court of 
Equity will not correct. 


In Equity, in Decatur Superior Court. Decided by Judge 
Perkins, December Term, 1854. 


In 1836, Mrs. Kessiah Wood executed a deed, conveying 
certain negroes to James H. Truluck, in trust—Ist. For the 
use of the grantor during her natural life, “then to and for the 
use and benefit of my daughter, Jane Wood, and the heirs of 
her body, if any ; and in the event that my said daughter Jane 
should die without child or children, then I desire the above 
property to be divided between my brothers and sisters,” &c. 
Jane Wood afterwards intermarried with A. A. Williams, who 
received the property as the separate estate of his wife, and 
treated it as such so long as he lived, and in his. will included 
the following item. ‘I will and bequeath to my beloved wife 
Jane, my two carriage horses and family carriage. This ‘is all 
I give her, she having a separate estate, amply sufficient for 
her maintenance”. After the death of her husband, Mrs. 
Williams contraeted debts on the faith of this estate, and gave 
a mortgage on a portion of the ‘property. 

After the death of Williams, Alexander A. Allen, as his 
executor—filing a bill, alleged the foregoing facts, and pray- 
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ed the direction of the Court, and the construction of this 
deed; and in the meanwhile, enjoining the ereditors of Mrs. 
Williams from proceeding against this property. 

Upon the coming in of the answers, a motion was made to 
dissolve the injunction and dismiss the bill, for want of equity: 
The Court refused the motion. Exceptions were filed to that 
decision, and the questions argued in this Court depend entire- 
ly upon the construction of the deed, and the effeet of the sub- 
sequent acts of Williams, as charged in the bill. 


R. Sts, for’ plaintiff in error. 
R. F. Lyon, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


[1.} The gift to the trustee, in this case, “forthe use, &c. 
of Jane Wood, and the heirs of ‘her body, if any” is in such 
terms as will pass an estate tail, by the Statute De donis con- 
ditionalibus, &c. unless there is something else in the instru- 
ment; to show that the giver used the words heirs of the body, 
to designate ‘certain individuals answering the description of 
children or heirs, at the death of her daughter. 

It is the well settled doctrine of all thé modern cases, that 
the words heirs of the body, may be construed as words of pur- 
chase, whenever ‘there is anything in the imstrument which 
shows that they were used to designate certain persons answer- 
ing the description of heirs, at the death of the party. (Doe 
vs. Colyear, 11 Hast. 548. Doe vs. Jesson, 2 Bligh, 2. Doe 
vs. Harney, 4 B. §& C. 610.) 

In our opinion, such explanatory words are found in this deed, 
and in the immediate context: for the grantor goes on to pro- 
vide, that “zn the event that my said daughter Jane should die 
without child or children, then I devise the above property, to 
be divided,” &c. ' 

Now if these terms had to be construed in England, or by 
those rules of construction which favor the interests of the heir 
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at law, we grant that the signification of the words “‘ children,” 
here, would probably be controlled by the use of the words 
“heirs of the body,” in the former part of the sentence: ard 
this, although the word “ children’’ is appropriately a word of 
purchase. But this construction would proceed upon the prin- 
eiple which has influenced the English Courts, by construction 
to deprive the words “dying without issue,” or “dying with- 
out heirs,” of their natural signification, viz: a dying without 
issue at the death, and to hold that they import an indefinite 
failure of issue ; which principle is, according to Mr. Lewis, 
in his treatise on Perpetuities, that, “in all cases of doubt in 
regard to the construction of limitations, that is to be prefer- 
red which most favors the interests of the heir at law.” (Lewis 
on P. 191.) This is the reason, therefore, why the word 
“children,” as a word of purchase, in such context, would be 
controlled by the words “heirs of the body,’’ unless there was 
something else in the instrument to forbid it. 

But, as we have said in the case of Harris, administrator, 
vs. ‘William Smith, decided at the last term of this Court.held 
in Savannah, this reason has been, in effect, repealed by the 
Legislature of Georgia, whemprimogeniture was abolished, and 
real and personal estate put upon the same footing, as to dis- 

tribution, and estates tail prohibited. And if the reason has 
been repealed, the rule should no longer exist. 

If the reason for such constructions be repealed, why should 
a Court, in this State, continue to perplex itself by wandering 
up and down the labyrinth of uncertainty which has been cre- 
ated by the English Courts; which, at one time, have been in- 
fluenced by this reason, and have decided accordingly, even 
against the plain meaning of simple words; and at another, 
considering rather the interests of credit and commerce, have 
leaned so violently against it as to resort to trifling subter- 
fuges in order to avoid its controlling effect? Why, where it 
may properly and reasonably be avoided, shall we persist in 
walking in the thick fog which has been thus created; when we 
may advance into the clear light and atmosphere of our own 


laws and policy? 








COLUMBUS, JANUARY TERM, 1855. 85 
Williams e¢ al. vs. Allen; executor, &c. 








It.is in this pomt of view that we arrive at the conclusion, 
that when in the year 1836, in the State of Georgia, this grant- 
or employed the word “children” in this instrument, she de- 
signed to use it in its natural sense, as a word of purchase, and 
that we must so receive it. 

If so, we find the maker of this deed, in the use of the 
words, “in the event that my said daughter should die with- 
out child or children,” having reference to her daughter’s dy- 
ing without children at her death ; that is, living at her death. 
In such event, she could not:have intended a perpetuity: and 
if not, she had not in her mind, at the time, an indefinite fail- 
ure of her daughter’s issue, as she most probably would have 
had, if she had designed to create an estate tail in her daugh- 
ter, by the use of the words “‘heirs of the body.” And hence, 
the inference is, that she did not intend such estate in the first 
instance, and that she used,the words “heirs of the body,”’ to 
designate certain individuals answering the description of chil- 
dren, at the death of her daughter. 

But if she intended this property to pass to any children 
whom her daughter might leave at her death, and. in the event 
that she should leave no children at her death, that it should 
be divided among her brothers and sisters, in such case, she 
could not have intended that daughter-to take any thing more 
than a life estate in the property. And this, no doubt, was 
her intention. 

{2.] The next question raised is, whether or not the life es- 
tate of the daughter, in this case, (Mrs. Williams, formerly 
Miss Wood,) was a separate estate, not subject to the marital 
rights of her husband. 

We cannot sanction the position, that the words used were 
sufficient to create a separate estate inthis property. But it 
appears that it was treated as her separate estate, by the hus- 
band and wife, during the coverture and at the time of his 
death, or of the execution of this will; and an interesting ques- 
tion is raised, whether or not, under the circumstances, his re- 
presentative is not estopped to deny. this. 

The executor, Alexander Allen, Esq.-comes here - alleging, 
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that as he has reason to believe, his testator acted under a 
mistake as to his legal rights, during his life, in treating this 
property as his wife’s separate estate ; and he prays that such 
mistake may be corrected—at the same time submitting him- 
self to the directions of the Court, and avowing, what he no 
doubt feels, a desire to do nothing but his duty in the premises. 

We have not had a moment’s hesitation in perceiving, that 
so far as the interests and rights of the creditors are concerned, 
(who are represented here,) this executor can have no benefit 
from any such mistake by his testator; that as to them he must 
be estopped to deny the separate estate of the wife. These 
debts were contracted subsequently to the death of the testa- 
tor, and the legal presumption is, upon the faith of this prop- 
erty, to which Mrs. Williams had been distinctly referred by 
the will, as her separate estate. Her creditors had aright to 
look to it as hers, and not as belonging. to her. husband’s es- 
tate, after his will was published, and it would be a great wrong 
on them, if the executor were now allowed to set up title to it. 
If the testator were ignorant of his rights, as is alleged, he 
should have taken steps to have informed himself in relation to 
them, before he made and published his will, and invited: per- 
sons, as he has done, to credit her who had been his wife, upon 
the strength of this property. If he did not take the proper 
steps to be advised, it was gross negligence, for which these 
creditors should not.be made to suffer. And an estoppel in 
pais, though not applying in cases where there has been a mis- 
take without fault,. yet does apply where there has been 
gross negligence equivalent to fraud. (1 Story’s Hq. §§386, 
391. Brewer vs. Bos. § W. R. R. Co. 1 Met. 483.) 

[3.] We incline strongly to think, also, that as between the 
wife and this husband’s executor, the latter, in a Court of 
Equity, should be held to the admissions made in the will, not- 
withstanding they may have been influenced by mistake. 

It will not be denied, that if the trustee in this case, upon 
the intermarriage of Miss Wood with the defendant’s testator, 
had invoked the interferenee of a Court of Equity, and asked 
a settlement of this property upon his cestuc que trust, that 
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such a settlement would have been decreed. Well then, when 
the husband married, and when he executed his will and died, 
referring his wife to this property and setting it apart as her 
separate estate) he did what was equitable and just, and what’ 
confessedly a Court of Equity would have done, if it had been 
asked. It was not a legal settlement, but should it not be sus- 
tained in Equity? And now, when it is necessary for the ex- 
ecutor to seek a Court of Equity, in order to have his testat 
tor’s mistake corrected, should not that Court do what was 
equitable, and secure the property to the wife? 

But there is a stronger reason why this should be done in 
this particular case. By his will, the testator makes no pro- 
vision for the wife’s maintenance ; in effect, assigning as a rea- 
son that she was possessed of this separate estate. His words 
are, “I will and bequeath unto my beloved wife, my two car- 
riage horses and family carriage; this is all I give her, she 
having a separate estate amply sufficient for her maintenance.” 
It. is to be inferred, that if he had not considered and treated 
this property as hers, he would have made some other provis- 
ion for her. _ And it will be, indeed, a case of great hardship, 
if she is to be deprived of this. 

Ought a Court of Equity to permit this hardship, if it have 
the right in any way to interfere? It has that right—for this 
bill is brought to correct a mistake of the law by the testator. 
This can be done by a Court of Equity only on equitable prin- 
ciples. 

It is true that the recitals in a will by a testator, in which 
he erroneously states title to be ina third person, which, in 
fact, belongs to himself, do not amount to a devise or bequest 
of said property by the will. And this is so, even though it 
may appear that the testator was influenced in the disposition 
of his property by the mistake. (Wright vs. Wyvil, 1 Vent. 
56. Wright vs. Hammond,.1 Strange, 447. 1 Com. R. 231. 
2 Hq. Ca. Abr. 338.) This is undoubtedly a correct position. 
But this isa» different case from that before. us, where that 
title which the testator recites as being in his wife, in equity 
and good conscience should have been there, or would have 
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been there conveyed, if a Court of Equity had been asked so 
to convey it. And where, in such a case, the testator’s repre- 
sentative appeals to a Court of Equity to correct the mistake 
made in this recital, if the Court thus takes jurisdiction of the 
matter, it should decrée according to the equities of the parties. 

It only remains to say that the judgment of the Court be- 
low is affirmed, and that in our opinion a decree should be en- 
tered in accordance with the views we have expressed, for the 
protection ofall the interests at‘stake in this case—care being 
taken to require bond and security of all persons who may pur- 
chase the life interest of Mrs. Williams im this personal proper- 
ty, when it is sold in payment of her debts, that the same 
shall be forthcoming at her death, to answer the demands of 
those persons who are entitled to the property after her death. 





No. 16.—Harvey Suannov, plaintiff in error, vs. RooseVELT 
Hype and Cxark, defendants in error. 


[1.] Appearance of the defendant in ca. sa. at any time in the term, before 
the Juries have been discharged, is a performance of the condition of a ca. 
sa. bond. 


Ca. sa. in Sumter Superior Court. Decision by Judge Prr- 
KINSs, August Term, 1854. 


Wm. B. Stevens being arrested under aca. sa. gave bond, 
with security, for his appearance at the next term of the Court. 
When the case was called, Stevens failing to appear, judgment 
was entered upon the bond against him and Harvey Shannon, 
his surety. Three days before the close of the term, Shannon, 
the surety, produced ‘the body of Stevens, and moved to set 
aside the judgment and have an “exoneretur” entered in dis- 
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charge of the surety. The Court refused the motion, and this 
decision is assigned as error. 

There being no appearance for the defendant in error, the 
cause proceeded ez parte. 


HAWKINS, representing Brown, for plaintiff. 
By the Court.—Bennin@, J. delivering the opinion. 


In cases of this sort, the Statute requires the condition of 
the bond to be for the appearance of the defendant in ca. sa. 
at the term of the proper Court, to be held next after the ar- 
rest, ‘‘then and there to stand to and abide by such proceed- 
ings as may be had by the Court, in relation to. his, her or 
their taking the benefit of’’ the Statute. 

The bond, in this case, is in substantial compliance with this 
requisition. 

The condition of the bond having to be for the appearance 
of the defendant, to abide by such “ proceedings” as may be 
had by the Court, it is not performed unless the defendant ap- 
pears time enough in the term to admit of “the proceedings” 
by which he is to abide, to be had. 

And of these proceedings it may happen that an issue for a 
Jury, on a suggestion of fraud by the plaintiff in ca. sa. may 
make a part. 

The condition of the bond, therefore, is not performed un- 
less the defendant appears time enough in the term to admit 
of such an issue being formed, and if not continued, being tried 
by a Jury. That is to say, the condition is not performed, un- 
less the defendant appears before the Juries shall have been 
discharged. (Cobb's Dig. 386.) 

[1.] But on the other hand, if the appearance is at any time 
before the Juries are discharged, the condition is performed. 
And appearance, at such a time, makes every object of the Sta- 
tute capable of being accomplished. As long as the Court has 
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its Juries, it has what will enable it to transact all “the pro- 
ceedings” of which the case is susceptible. 

In this case, the surety having produced the body of his 
principal, the defendant in ca. sa. three days before the close 
of the term, produced him, it is to be presumed, before the 
Juries had been discharged. He therefore, produced him in 
season. 

The Court, therefore, should have granted the surety’s mo- 
tion, to have the judgment set aside and himself exonerated 
from the bond. 

It is not meant to be said, that if the case is not called un- 
tii after the Juries shall have heen discharged, an appearance 
at the time when it is called, will not be sufficient. 





No. 17.—Tuomas S. Tueeue, adm’r, &c. plaintiff in error, vs. 
SaRAH WiLKINSON, adm’x, &c. defendant in error. 


[i.] The Act of 1847, to simplify and curtail pleadings, applies to cases for 
or against an administrator. 


Complaint, &c. in Lee Superior Court. Decision by Judge 
PerkINs, June Term, 1854. 


The Court below dismissed the plaintiff’s suit, on the ground 
that the Act of 1847, ‘to curtail and simplify pleadings at 
law” did not apply to cases for or against an administrator. . 
‘This is the error assigned. 


W. A. Hawkins, for plaintiff in error. 


Srrozigr, for defendant in error. 
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By the Court.—LuMPkIn, J. delivering the opinion. 


[1.] The Forms prescribed by the Act of 1847, to simplify 
pleadings, are preceded by the alphabetical statement of the 
supposed parties, thus: “A Bvs.C D.” And the argument 
is, that an action by one administrator against another, cannot 
be brought under this Act. That it was intended for individ- 
uals, only in their own right. 

On the contrary, these letters were intended‘to represent 
the whole party—plaintiff and defendant—whoever they may 
be. This restricted construction would prevent a suit, by two 
plaintiffs against one defendant, or one plaintiff against two 
defendants, or two plaintiffs against two defendants. ‘Is not 
this sticking in the letter literally ? 

This complaint is well brought under Jones’ Forms. And 
so far from construing the Act strictly, it should be liberally 
interpreted, intended as it was to facilitate the recovery provi- 
ded by law for the redress of wrongs. And it is a feather in 
the cap of its author, that the commissioners sent to this coun- 
try from England, to look into the mysteries of American Law 
Reform, have transmitted a copy of this Act home, and it now 
stands upon the Statute Book of the British Parliament as.a 
law of the Realm. 

But we hold that this writ was good under the Judiciary Act 
of 1799. From the first settlement of this Colony in 1782, 
certainly from the adoption of the first Constitution of 1777, 
our people have exerted their ingenuity to the utmost to sim- 
plify legal proceedings. When the Act of 1799 was passed, it 
was fondly supposed, no doubt, that this darling object had 
been accomplished. But the Judges of that day, unable to 
throw off the shackles of their professional education, instead 
of construing this Act by itself, as they should have done, read 
and enforced it in the light of the British books, adhering as 
pertinaciously as ever to the forms prescribed by the British 
Courts. And then commenced another struggle, as is eviden- 
ced by the Act of 1818 and like legislation. Finally, in 1847, 
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a heavy blow was aimed at fictitious forms, the use of which 
have had, I have no doubt, the effect to weaken the force of 
moral truth. And now we are called upon to fritter away this 
Reform Act. 

It is needless to mince matters any longer—the age of quirks 
and quibbles is past in Georgia. The giant Truth can no 
longer be tied down by the small cords of technicality. We sit 
here in judgment upon men’s rights, and not to pass upon the 
comparative ingenuity and skill of their Counsel. The Legis- 
lature and the Courts have combined to lay the axe to the root 
of the evil, and under their joint blows this Upas tree of fiction 
and folly must fall. Henceforth, form is nothing—substance 
is every thing. Technicalities will soon be regarded as the 
mere legal small swordship of a by-gone period. 

This writ, tested by the Common Law Forms, wants only 
the super se assumpsit, and who cares a fig for that ? 





No. 18.—James S. MILuEr, plaintiff in error, vs. Invin J. 
SAUNDERS and others, defendants in error. 


{}.] Where an exhibit of a marriage settlement is made to a bill in Equity, 
and the defendant is called on to answer to the best of his knowledge, in- 
formation and belief, as to its execution, and he answers that it may have 
been executed as‘alleged, but he prays that complainant may be held to 
strict proof thereof: Held. that this answer is evasive ; that he should an- 
swer as interrogated, according to his knowledge, information and belief in 
the premises. 


[2.] Where the defendant is interrogated as to the value of a slave, and fails 
to answer, and insists that he is not bound to answer, because the com- 
plainant has no, title to the same: Held, that the Court will not look into 
the question of title, upon argument to the sufficiency of the answer, and es- 
pecially when the question has not been discussed by the Counsel, but will 
require the answer upon this point. 


[3.] The defendant must answer all material averments in the bill. 
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{4.] But the defendant is not required to answer an interrogatory, for which 
no foundation has been laid in the stating part of the bill. 


In Equity, in Dougherty Superior Court. Decision by 
Judge Perkins, December Term, 1854. 


The error complained of was the sustaining of exceptions to 
the answers of plaintiff in error, to a bill filed by the defendants 
in error. : 

1. The bill charged the execution of a marriage contract 
between James S. Miller and his wife, a copy of which was 
attached to the bill. The defendant answered that this copy 
‘“‘may be a substantial, if not a true copy of the deed, but © 
prayed that complainant be held to the strict proof thereof.” 
The Court held this answer insufficient. 

2. The answer failed to state the value of a negro Elias, in- 
cluded in the deed, or his annual hire. It set up absolute ti- 
tle in Elias, in defendant. The Court required him to answer. 

3. The bill charged, that there had been a settlement be- 
tween the complainant and defendant, which defendant had 
violated by fraudulently causing a fi. fa. to be sent to Dough- 
erty County, and levied on a portion of the negroes.. The an- 
swer was silent as to the sending of the fi. fa. to Dougherty. 
The Court held it a material allegation, and required an an- 
swer. 

4, One of the interrogatories in the bill was unanswered— 
the stating part of the bill being silent as to this interrogatory. 
The Court ordered it to be answered. 

Upon these decisions error is assigned. 


ScaRBorovuGH, for plaintiff in error. 
L. WarrEN, for defendant in error. 
By the Court.—Starnzs, J. delivering the opinion. 


This case comes up to us, by the decision of the Court be- 
low, upon exceptions to an answer in Chancery. 
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[1.] The first objection is, that the Court erred in deciding 
that the answer was defective, because the defendant had not 
answered whether or not the copy of a marriage settlement ex- 
hibited, was a true copy of the original. 

The defendant has been called upon, in the usual way, to 
answer upon this point according to his knowledge, informa- 
tion and belief, so as to save proof of execution to the complai- 
mant. He has not answered according to his information and 
belief, but has replied evasively, saying that the copy exhibited 
“may be a substantial, if not a true copy;” yet, praying that 
the complainants “may be held to strict proof ;” and again— 
that “it may be proved as charged, that said marriage settle- 
ment was executed in manner and form as set forth, but res- 
pondent requires strict proof and authentication.” This is not 
@ proper answer. The complainant is entitled to the knowl- 
edge or belief of the defendant upon this subject, and he must 
80 answer. 

[2.] The defendant admits that he has not answered as to 
value of the slave Hiias, but denies that this is material. 

It is true, that the title of the complainant to this slave is 
here put in question. And if he be not entitled to recover the 
slave, the value of the same cannot be material to him. But 
this question may be more appropriately decided elsewhere ; 
and in the meantime, an answer to this point is but a slight 
matter. At all events, this question of title was not discussed 
before us; and in the absence of discussion, we deem it more 
expedient that the defendant should answer this comparatively 
unimportant question, than that we should decide this impor- 
tant point. 

[3.] It is complained, also, that the defendant has not an- 
swered whether or not he procured the fi. fa. in favor of Jo- 
seph Ring against himself, and Durham and Saxon as securi- 
ties, to be sent to the County of Dougherty, there to be levied. 
To this he replies that it, too, is immaterial. 

The answer to this inquiry is material, in our opinion. The 
bill charges fraud against the defendant, in that he entered 
into a compromise with the complainants of a suit for, and 
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claim to certain negro slaves, and delivered the same up to 
the complainants, and that he subsequently conspired with Dur- 
ham and Saxon, pretending that as securities they had paid off 
this fi. fa. against him, when, in truth and in fact, this was not 
so; and prevailed on them to aid in having the same levied on 
these negroes, that they might be condemned as his property. 

If this be true it is very material ; for if Durham and Saxon 
have only a pretended interest in said fi. fa. and are pressing 
it for his benefit, this cannot be permitted. We are inclined 
to think, too, that even if Durham and Saxon have paid off 
this execution as securities, and there is other property of Mil- 
ler, out of which they may make their money, and yet, by con- 
spiring with him they are endeavoring to condemn this prop- 
erty for his debts, inasmuch as he is estopped to deny the title 
of the complainants to the same, a Court of Equity will inter- 
vene and turn the execution upon other property. And in this 
point of view the answer is proper. 

[4.] But we cannot sustain the Court below in requiring an 
answer to the interrogatory, as to the length of time during 
which Mrs. Miller was sick, before her death. Upon exami- 
nation, we find that no foundation is laid for this interrogato- 
ry in the stating part of the bill; and no answer can therefore- 
be required of the defendant, on this point. 

This rule has been too well settled by Chancery practice, 
and the repeated decisions of this Court, to need that we should 
add any thing to what we have said. On this ground the 
judgment is reversed. 
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No. 19.—BEnJAMIN F. GriFFIN, adm’r, &c. plaintiff in error, 
vs. THE JUSTICES OF THE INFERIOR COURT OF BAKER 
County, defendants in error. 


{1.] The over-ruling of a demurrer to a declaration, is not a ground for a 
new trial, even if the over-ruling be wrong. If the cause of demurrer be 
such that the demurrer should have been sustained, it may or may not be 
sufficient to support a motion to arrest the judgment. 


[2.] The acknowledgment of a debt made by am executor, if made before the 
debt has become barred by the Statute of Limitations, is sufficient to take 
the debt out of the Statute of Limitations. 


Assumpsit and motion for new trial, in Baker Superior Court. 
Decision by Judge Perkins, November Term, 1854. 


This wasa suit by the Inferior Court of Baker County 
against Griffin as the administrator of Sikes, upon a promissory 
note made by Sikes during his life-time, and upon which there 
was a credit of an amount paid by the administrator since the 
death of Sikes, and before the bar of the Statute of Limitations 
had attached. There was a verdict for plaintiffs and a motion 
' for a new trial on various grounds, reducible to two— 

1st. Because the Court erred in over-ruling defendants de- 
murrer to the plaintiff’s declaration. 

2d. In holding and charging, that “although the adminis- 
trator could not make any promise or do any act to bind the 
estate of Sikes, by creating a liability, he could, by acknowl- 
edging the debt (there being a subsisting liability) and making 
a payment thereon, continue the liability of the estate, so as to 
take the case out of the operation of the Statute of Limita- 
tions.” 

These were the errors assigned and considered in this Court. 


StrozieEr, for plaintiff in error. 


Lyon &-Cuark, for defendant in error. 
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By the Court.—Bennine, J. delivering the opinion. 


[1.] The over-ruling of a demurrér to a declaration, even if 
wrong, is no ground for a new trial. If the cause’ of demurrer 
be such that the demurrer should have’ been sustained instead 
of over-ruled, that cause may be such. as to be availed of jn a 
motion ta arrest the judgment. If it cannot be made use of to 
arrest the judgment, it cannot be made use of at all. It cer- 
tainly cannot be made use of to.get another Jury trial, 

In this case, however, the declaration seems, to this Court, 
to be sufficient. 

The acknowledgment of a debt, by the debtor, before the 
debt has become barred by the Statute of Limitations, takes 
the debt out of that Statute. 

This is the general rule. (Yea vs. Senate 2 Burr. 1099. 
Bryan vs.. Horseman, 4 East. 599. Rich vs. Dupree, 14 
Ga. R. 663.) 

In the two former of these cases, the acknowledgment was 
not made until after the debt had become barred, and yet it 
was held to be sufficient to take the debt out of the Statute. 

But it is insisted, that if the debtor who makes the acknowl- 
edgment of the debt happens to be an executor, the case thus 
made is excepted from the operation of the general rule; and 
in support of this position is read a late English Case, which is 
certainly in point: the case of Tullock vs. Dunn and another, 
executors, (Ryan § Moody, 416.) But this is a nist prius de- 
cision, and one which rests upon no cited authority or stated 
reason—one for which no reason could be stated, as I think, which 
could not.be as well stated for the case of an acknowledgment 
made by any debtor—and one which is at variance with the 
law, as that was understood and impliedly declared by the law 
making power—Pailiament, a few years after the decision was 
made. ‘This implied declaration, of what was the law, was 
made by Parliament in “Lord Yenderden’s Act,” passed in 
the 9 GeorgeIV. Apart of that Act declares, “that in actions 
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of debt, or upon the case, grounded upon any simple con- 
tract, no acktiowledgment ‘or promise, by words only, shall be 
deemed sufficient evidence of a new or continuing contract, 
whereby ‘to tke ahy case out of the operation of the said en- 
actments, or eithér of them, or to deprive any party of the ben- 
efit thereof, unless such acknowledgment or promisé shall be 
made or cortained by or‘in some writing to be signed by the 
party, to be chargeable thereby :, and that where there shall 
be two or more joint contractors, or executors, or administrators, 
of any @ontractor, no such joint contractor, executor or adminis- 
trators, shall lose the benefit of the said enactments, or either of 
them, so as to be chargeable, in respect or by reason only of any 
written acknowledgment or promise, made and signed by any 
- other or others of them: provided, always, that in actions to be 
commenced against two or more such joint contractors, or execu- 
tors, or #dministrators, if it shall appear at the trial or other- 
Wise that the plaintiff, though barred by either of the said re- 
cited Acts, or this Act, as to one or more of such joint contract- 
ors, Ot executors, or’administrators, shall nevertheless be enti- 
tled to recover against any other or others of the defendants, by 
virtue of ‘a new acknowledgment or promise, or otherwise, judg- 
ment may be given and costs allowed for the plaintiff, as to 
each defendant or defendants against whom he shall recover 
and for the other defendant or defendants against the plain- 
tiff”. 

Now it is impliedly declared, by expressions in this part of 
the Act, that the old law was such as to put acknowledgments 
made by executors and administrators, upon the same’ footing 
as those made by original debtors; and so that it was such as 
to give to acknowledgments made by them, the same effect as 
it gave to acknowledgments made by original debtors. And 
the new law which the Statute makes, continues in existence 
this principle. ' It gives efficacy to a written acknowledgment, 
when made by an executor or administrator, tothe same extent 
that it does to an acknowledgment made by an original debtor. 

The nist prius case admits that a promise made by the ex- 
ecutors, would be sufficient. But what reason is there to give 
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efficacy to a promise which does not equall¥ exist to give effi- 
cacy to an acknowledgment? The continued existence of the 
debt is the main thing. And if, in any case, ‘the acknowledg- 
ment of the continued. existence of that, without a promise to 
pay it, is sufficient to charge the debtor, if he is an original 
debtor, why should not the acknowledgment of the continued 
existence of the debt, without any promise to pay it, be also 
sufficient to charge the debtor, if he happens to be an executor 
or administrator ? 

The facts of the case are, in one respect, of a differeng charac- 
ter from that of the facts of the case before this Court. In that 
case, the acknowledginent of the executors was by “words only”. 
In this the acknowledgment was by an actual paynient of a part 
of the debt—a much more safe form of acknowledgment. 

Then; it does not.appear, in. that case, but that the acknowl- 
edgment may have been made after the debt had become 
barred. 

[2.] Upon the whole, this Court feels bound to disregard 
this case, and to consider the law to be, that an acknowledg- 
ment made by an executor, at least. if made before the ac- 
knowledged debt has been barred by the Statute of Limitations, 
is sufficient to take the debt out of the Statute. 

And therefore, we have to say, that in our opinion, the 
charge of the Court was not erroneous. 





No. 20.—Tue Lessge or Ezexieu. Vesey and others, plain- 
tiffs in error, vs. JOHN GRAHAM and others, tenants. 


[1.] A deed made by the President, and countersigned by the Cashier of the 
late Bank of Hawkinsville, 1s a good conveyance of land. 

[2.] The law looks with suspicion upon a contract made between the trustee 

and cestui que trust; and with still more odium upon a purchase made from 
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himself, as trustee; Still, such contracts are not absolutely void, as: inter- 
dicted by the policy of the law, but voidable only. 
[3.] Notice to the cashier of a bank, is notice to the bank itself. 


[4.] The purchase of slaves, and the employment of overseers in planting 
lands, is not such an occupancy as is customary with banks. 


Ejectment, in Dougherty Superior Court. ‘Tried before 
Judge Perkin:, November Term, 1854. 


In this case, both plaintiffs and defendant claimed under the 
Bank of Hawkinsville, the land in dispute. The defendants 
in error offered in evidence a deed to the land, purporting to 
be made by the Bank of Hawkinsville, dated 4th August, 1842, 
for the consideration of $2.000, conveying this land to John 
Rawls.. The deed was signéd by John Rawls, President, and 
countersigned by George W. Hines, Cashier. It was recorded 
in 1853. Plaintiffs in error objected to its introduction— 

Ist. Because Rawls had no authority to make the deed, the 
charter requiring a board of at least four directors to transact 
such business; and there was no order on the minutes author- 
izing this deed to be made. 

2d. Because Rawls, as President, held this land as ‘trnates 
for the stockholders and creditors of the bank, and committed 
a breach of trust in making this deed; and the deed is, hence, 
null and void. 

3d. Because no corporate seal is attached to the deed. 

The Court admitted the deed, and this decision is assigned 
as error. 

It appeared in evidence, that Rawls took possession of the 
land, and by his agent and negroes, cultivated the same from 
the date of the deed. 

Other errors were assigned, but the decision of the above 


controlled them. 


R. F. Lyon and Scarsoroven, for plaintiffs in error. 


Srrozigr, for defendant in error. 


Z 





Gemiet._ 
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By the Court.—Lumpxi, J. delivering the opinion. 


[1.] The only question we propose.to examine in this case 
is, was the deed from Rawls, as President of the Hawkinsville 
Bank to himself good, either as title or color of title, to protect 
his possession, which, it is conceded, continued for more than 
seven years ? 

It was assumed in the argument, that the concurrence of 
four directors was necessary, by the charter of the Hawkins- 
ville Bank, to convey land. There is no such provision in the 
charter. By the 3d of the fundamental rules of the constitu- 
tion of said corporation, it is provided, it is true, that not less 
than four directors shall constitute a board for the transaction 
of business. (Prince, 107.) But by a subsequent clause in 
the charter, it is declared that ‘the bills obligatory and credit 
notes, and all other contracts whatever, on behalf of said cor- 
poration, shall be binding upon the company, provided the 
same be signed by the president ‘and countersigned or attested 
by the cashier of the said corporation,” &e. (Prince, 108.) 

This deed, then, in point of form, was sufficient. It is, pri- 
ma facie, a good deed. 

[2.] It is contended, however, that. the president of the 
bank could not make a good deed to himself; and therefore, 
that this deed is, ipso facto, void. We do not so understand 
the law. It looks with suspicion, it is true, upon contracts be- 
tween trustee and. cestud gue trust. With still more odium 
upon contracts made by a trustee with himself. Still, such 
contracts.are not absolutely a nullity. Lord Erskine, while 
Chancellor, decided that such. deeds were void. But this de- 
cision was afterwards over-ruled. See Hill on Trustees, New 
Edit, 159, and the authorities there cited. 

Are there not circumstances connected with this case, which 
go far to relieve it from suspicion? The deed was counter- 
signed by the cashier. That officer is an important function- 
ary ina bank. In most monied institutions, he is pretty much 
the whole of it. The charter made it his duty to be a party 
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to all contracts in which the corporation was concerned. This 
was required for important purposes; and amongst the rest, 
to be a check upon the acts of the president. It may be as- 
sumed that the cashier united in this sale—participated in its 
consummation. It was his.duty to have received the $2.000 
purported by this deed to have been paid for the land. The 
purchase money was paid or it was not. If paid, thesale can- _ 
not be set aside without, at least, refunding the purchase mo- 
ney or offering to do so. The receipt of the money and the 
retention of it, for such a length of time, .is such an acquies- 
cence in the:sale, as to amount to a confirmation. 

But suppose, on the other hand, that the price was not paid, 
was it not the duty of the cashier to have notified the direct- 
ors of the fact? In the absence of all proof then, upon this 
point, is not the transaction relieved from the suspicion which 
the law attaches to this class of contracts ? 

But suppose we are wrong in this view of the case, and that 
the deed is not good as title, is it not good, as the Circuit 
Court held it to be, as color of title? 

The objection to it,'in this aspect is, that before the trustee, 
John Rawls, could be .permitted to hold this land adversely 
to the bank, the cestuz que trust, he must give notice that he 
had repudiated the trust, and that he occupied the land in his 
own right. . 

[3.] The cashier had actual notice of the fact, because he 
aided in executing the title. To whom else should notice have 
been given? The stockholders, or the directors, or both? We 
know of no such practice. 

This Court-ruled, in the case of the Bank of St. Marys vs. 
Monford, (6 Ga. R. 44,) that notice to the cashier was notice 
to the bank. 

[4.] But in addition to this’ express notice, was not the very 
nature of the possession, itself, notice of an adverse holding ? 
Was it ever known'that a bank bought negrdes—employed over- 
seers, to farm lands? - And yet all this was done by John 
Rawls, from the date of his deed to the trial of the action. 
Could the bank have been misled or left in doubt, as to the 
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character of Rawl’s occupancy? For whom and for whose use 
and benefit this land was‘cultivated? 


5 





No. 21.—Joun G. Tompkins, plaintiff in error, vs. YOUNGE 
F. Traner, defendant in error. 


[1.] A hires to B two slaves for a year, and takes B’s note forthe hire. Be- 
fore the end of the year, A, without leave from B, takes back one of the ne- 
groes. This B pleads as a partial frilure of the consideration of the note: 
Plea held to be good. 


Complaint, in Marion Superior Court. Tried before Judge 
CrawrorD, August Term, 1854. 


This was an action on a note for one hundred and seventy- 
five dollars, given for the hire of two negroes. The defence 
was, that the plaintiff had, without consent of defendant, taken 
one of the negroes away from the possession of the defendant, 
before the year expired, for which he claimed a deduction from 
the note. The Court over-ruled the defence, on the ground 
that for such conduct the plaintiff was liable in a different form 
of action. This decision is assigned as error. 


ELAy, represented by B. Hit, for plaintiff in error. 
Outver, for defendant in error. 

By the Court.—BeEnnin@G, J. delivering the opinion. 

[1.1 One of the pleas was, that the note sued on had been 


given for the hire of two negroes, for the year 1852—a man 
at one hundred dollars—a woman at seventy-five dollars ; that 
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the plaintiff had agreed for the defendant to have the negroes 
during the year 1852; that in consideration .of the plaintiff's 
agreeing to this, the note had been given to him by the defend- 
ant, and that on the 13th of September, 1852, the plaintiff, 
without the defendant’s consent, took the woman from the de- 
fendant, into whose possession she had never returned—where- 
by, as the defendant insisted, the consideration of the note had 
partially failed. 

Proof was received which supported this plea. 

Then, this proof, on the motion of the plaintiff, was ruled 
out, the Court holding as follows: ‘that if it (the testimony) 
showed anything, it was that the plaintiff was a trespasser ;” 
“that hiring a negro was a temporary purchase, and the 
owner had no right to the possession without the consent of the 
person hiring—if he possessed himself without his consent, he 
was liable in another form of action.” 

This, no doubt, is a true statement of what, in such a case, 
the law is. Tompkins, the hirer, might have brought an action 
of trover for the negro, against Tigner, the moment the negro 
was taken by Tigner. There can be no doubt about that, I 
think. (Roberts vs. Wyatt, 2 Taunt. 268; and see Story on 
Bailments, §§896, 413.) 

But admitting this to be so, it does not follow that this testi- 
mony ought to have been excluded; for although it be true 
that the hirer might have maintained trover for the injury, 
yet it is equally true, that for it he might, if he had pleased, 
have maintained asswmpsit. The case wasone of those in which 
the same thing may, perhaps, be considered to constitute both 
a tort and a breach of contract. The contract was, that the 
hirer was to have the negro for a full year. Before the end 
of the year, the owner, without leave, took back the negro. 
This was both a breach of the contract and a trover and con- 
version—a trover and conversion, because the hirer’s special 
property in the slave, acquired by the contract, had not ex- 
pired. 

And there are many cases of tort—pure tort, in which the 
tort may be waived and assumpsit or debt brought. It is laid 
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down in Saunders on Pleading and Evidence, that “where 
there has been an express contract, the party injured may sus- 
tain assumpsit, though the breach amount to a trespass.” (1 
Saund. Pl. § Ev. 166.) And doubtless he states the law cor- 
rectly. 

This being so, it follows that Tompkins, the hirer, might, in 
this case, have sustained as well assumpsit as trover for his 
injury. 

But if it was at his option to bring assumpsit, it was of course 
at his option to treat the injury, not as a tort, but as a breach 
of contract. 

He elected to treat the injury as a breach of contract. 

Treated as a breach of the contract, the injury amounts to 
a partial failure of the consideration of the note. 

What was the consideration of the note? The owner under- 
took, that as far as in him lay, the hirer should have the use 
of the two negroes for the spaee of a year. This undertaking 
is implied in the contract of hiring fora year. This was the 
consideration. 

‘Before the year was out, the owner, by his own act, without 
leave from the hirer, deprived the hirer of the use of one of the 
negroes for the rest of the year. This was a breach of his un- 
dertaking, and it clearly amounted to a partial failure of the 
consideration for which the note had been given. 

And this having been pleaded as a partial failure of the con- 
sideration, evidence in support of the plea should not have been 
excluded. 

The evidence excluded, mappontes the plea. To exclude it, 
therefore, was an error. 

In this decision is nothing to couflict with anything in the 
decision in Lennard vs. Boynton, (11 Ga. R. 109)—a decision 
to the effect, that ‘one to whom.a slave is hired for a year, is 
entitled to no abatement of the price because of the death of 
the slave, after the commencement,” and before the end “of 
the term.”” When one hires a slave to another for a term, al- 
though he does not undertake that the slave shall live out the 
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terhi, he“ddes titdertake, ‘that'lie ‘will not; by any act of his, 
deprive the hirer 6f'thé use of the slave for’ the ‘term. 
A ‘Sittilar rule prevails with ‘respect tothe rent of lands. 
“The tenarit “ may show that*he has been évicted and kept 
out of the demised premises by the lessor, or by a stienyet 
having ‘lawful title, and that the rent is: port ‘tuspeniaed. ” 
(Comyn 8 Land and’Tent. 523.) 





No. 22.—Bensamin F. Waite, plaintiff in error, vs.. Jamus T. 
WALLEN, defendant in error. 


[1.]. The, order in-which evidence is to be introduced, is for the diseretion of 
the Court. 

[2.]. A party moves for a new trial on the ground of newly discovered evi- 
dence, and supports his motion by an affidavit of his own, in which he 
swears that A had told him that‘he, A, had heard'B say that he, B, had 

\ /héard the other’ party say that which is presented as the newly discovered 
evidence; Held, that the ground of the, motion is not sufficiently verified, 


Complaint, in Harris Superior.Court. Tried before Judge 
ORAWFORD, at September Term, 1854. 


“Wallen sued White on a note for $125, payable to Igon or 
bearer. The defence was, partial failure of consideration. -On 
the trial, defendant introduced a witness to prove the failure 
of consideration, which, on motion, the Court rejected until de- 
fendant first proved ‘that the note was transferred after. due. 
To this decision defendant excepted. Defendant proved ‘by 
one Wilkinson that a person reptesenting himself as the agent 
for Tgon presented the note for payment in his presence ;'he 
thought in the Spring of 1852; ‘he was not certain when. © The 
note fell due in June, 1852. Defendant then offered again to 
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prove the failure. The Court paiaeted the evidence, and de- 
fendant excepted. At 

Defendant moved for a new trial, on, the ground of newly 
discovered evidence in this—that the defendant has been. in- 
formed, since the trial, by one Benjamin Miller, that one Den- 
nis Miller told him that Igon had acknowledged to him, since the 
commencement of the suit, that he was still the owner of the 
note. The affidavit of defendant -verified this motion. The 
Court refused the motion, and defendant excepted. 

On these several exceptions error has been assigned. 


Mosiey & HI, for plaintiff in error. 


Ramsey & Kine, for defendant in error. 


td 


By the Court.—BeEnNING, J. delivering the opinion. 


[1.] The order in which a party is to mtroduce his evidence, 
is to be regulated by the discretion of the Court. 

In this case, no special reason was assigned to the Court, 
for the wish to prove, first, of all, the partial failure of Pst 
ration pleaded. Had any such reason been assigned, it would, 
it is to be presumed, have been listened to by the Court. The 
refusal of the Court; therefore, to let proof of the partial fail- 
ure of consideration come first, is not to be disturbed. 

So the second refusal to admit the evidence, is not to be dis- 
turbed. When this refusal was given, the state of the défend- 
ant’s ase, with respect to proof, had not changed. He had 
tried to prove thé note not to have been transferred; until af- 
ter it had become due; but he had failed to prove it. 

The ground of the motion for a new trial, viz: newly. dis- 
covered evidence, was not sufficiently verified. In addition to 
the affidavit of the party himself, there should have been the 
affidavit of one, if not o: »oth the Miilers. | 

In disregarding a moiion resting on no better a foundation 
than this, we cannot see in what the Court erred. 
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No. 23.—Joun B. Grreriy, plaintiff in error, vs. Martin’ J. 
StaMPER and another, defendants in error. 


{1.]-A party deriving title under a forged bond, may show the instrument 
void, in order to avoid the disadvantage of being considered, in law, as 
holding under the obligor. 

[2.] A bond, though forged, on the part of the fictitious obligor, if accepted, 
nevertheless, as bona fide by the obligee and those claiming under him, and 
without knowledge of the fraud, gives a color of title, under the Statute of 
Limitations. 


Ejectment, in Talbot Superior Court. Tried before Judge 
CRAWFORD, September Term, 1854. 


The lot of land in dispute was granted, in 1838, to Daniel 
Zetler, who, in 1847, conveyed it to Martin J. Stamper. The 
suit was brought on the several demises of Zetler and Stamper, 
against John B. Griffin, tenant. The defendant relied on the 
Statute of Limitations, and proved, that in 1836, one Morris 
purchased the lot of a man calling himself Daniel Zetler—gave 
his note and took a bond for titles, to be executed 25th De- 
cember, 1837. Morris afterwards transferred the bond to 
Rush, who went into possession, Several intermediate con- 
veyances brought the title to Griffin, and possession had been 
had for more than seven years. 

Defendant proposed to prove by one Neidlinger, that he was 
acquainted with Zetler’s hand-writing, and that the signature 
to the bond was a forgery. Also, a description of Zetler, 
showing him to be a different man from the one who gave Mor- 
ris the bond for titles. The Court rejected the evidence as ir- 
relevant, and defendant excepted. 


WELLBORN & Cxark, for plaintiff in error. 
B. Hitt and J. Jounson, for defendant in error. 
By the Court.—Lumpxi, J. delivering the opinion. 


[1.] Ought the defendant to have been allowed to show that 
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Zetler’s bond was a forgery, or that it was made by a fictitious 
obligor, personating Zetler ? 

When this case was last before this Court, (11 Ga. Rep. 
636,) we held that the bond for titles, purporting to have been 
made by ‘Zetler,.to. Morris, and which had ‘been transferred, 
through-several intermediate persons, to the defendants or those 
under whom they claimed, could not be relied on as color of 
title, as against Zetler, because the purchase money had not 
been paid. And row the defendant, to relieve himself from 
the effect of this decision, proposes to prove that Zetler never 
executed the bond, and consequently, can claim nothing or de- 
rive no aid to his title under it; that these defendants never 
attorned to him or recognized the paramount title to the prem- 
ises in dispute to be in him ;_ that he is, upon the principle of the 
cease of Fain vs. Garthright, (5 Ga. R. 6,) a third person, both 
as to them and this bond. ‘ 

[2.] Mr. Zetler; the grantee from the State, saw persons in 
the possession of his land, openly, notoriously and adversely. 
He knew he had never conveyed it to any body; that the per- 
sons in the occupancy were not his tenants, actually or con- 
structively. He was an outsider, as to this possession. Noth- 
ing could be inferred from it in his favor. Why did he sleep, 
for seven years ‘and more, over his rights, without instituting 
any inquiry into the character of the claim and possession of 
which he was thus, in legal contemplation, notified ? 

Very well, say the defendants in error, if the bond from Zet- 
ler was spurious, you can take nothing under it. Why not? 
If Morris acted bona fide—if he believed that the obligor was 
Daniel Zetler, unless we are prepared to disown the doctrine re- 
peatedly ruled by this Court, and every other in the Union, 
that a void grant, deed or bond, may nevertheless be good as 
color of title, then*the defendants in ejectment, claiming, as 
they do, under Morris, are entitled to be protected, notwith- 
standing this bond be a forgery. It was cleariy admissible, to 
show the guo animo with which Morris purchased, under whom 
the defendants in ejectment hold. In other words, paradoxi- 
cal as it may seem to us, it is plain that it was allowable to 
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show the bond void, for one purpose, and*good, or.supposed to 
be so, at least, by Morris, the vendee, for another, viz: as, co- 
lor of title, to protect his possession. - And we see nothing in- 
consistent in the two propositions. 

Whenever the doctrine is advanced, that a void deed is good, 
to give color of title, under the Statute of Limitations, I have 
perceivei,-or thought I did, something like a withholding of 
assent on the minds of some. £ confess myself surprised at 
this. The rule has.gone much further; and in Gregg vs. 
Sayre, (8.Peter’s U. S. Rep. 244,) the Supreme Court of the 
' United States -held, and very properly, both upon principle 
and authority, that. even-if the grantor in deeds be justly 
chargeable with frand, but the grantees did not participate.in 
it; and-when they received their deeds, had no knowledge of 
it, but accepted the same in good faith, the deeds, upon their 
face, purporting to convey a title in fee, and_showing the na- 
ture and extent of the premises, the. Court say there can be no 
doubt the deeds do, give.color of title, under the Statute of 
Limitations. See, also, 6 Cowen’s RR. 623. 

And this is precizely the case. at igendh in .the. second aspect 
taken of it. 

And why,.I ask, should. tia not “ so? 2 Suppose the deed 
be fatally defective, or even fraudulent, on the part of the grant- 
er; and still the grantee, as owner, bona fide claiming, and be- 
lieving himself*to be such, should not possession, under such a 
title, be-considered adverse? How can it be said that such a 
one holds in subordination to the legal owner ? 
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No. 24.—Jonzs M? Mations, administrator, &e. plaintiff in er- 
ror, vs. THE CENTRAL BANK OF GuoretA, defendant in er- 
ror. THE CENTRAL Bank, plaintiff in error, vs. J. M. Ma- 
HONE, administrator, &c. ; ‘ 

[1.] The Act of 1847, “to compel discoveries at Common Law,” makes ex- 
press provision, that nothing in that Act contained, shall preclude any par- 
ty from exhibiting his bil in Chancery, for “discovery touching the same 
matters,” ‘ 

[2.] W “i a bill in Equity was filed, alleging that a Dill of exchange, drawn 
by H, with the names of R and E indorsed thereon, the name of the accep- 
tor being left in blank, was handed to M, and an understanding was had that 
the bill was to’ be'accepted and then discounted for the benefit of R and E; 
and thereupon, M indorsed the same after R and E ; but subsequently, the 
name of R was erased and removed from its position on the back of the 
bill, and inserted as acceptor ; and thi8, as the bill alleged, was done with 
the consenf and privity of the baik which discounted said bill, and was 
suing M on the same at Common Law: Held, that this. was.an alteration.of 
said instrument, to the injury of M, by lessening the security which he had 
the right to suppose, when be indorsed the bill, was interposed between 
him and payment, and that the bank might*e perpetially enjoined in the 
prosecution of its action against M, upon proof of these facts: Held, also, 
that upon the coming in of the answer by the bank, swearing off the eqiti- 
ty, by denying its knowledge of or privity with the transaction, that the 
injunction shouldbe dissolved, to await the hearing. 

[3.] The Statute of Limitations does not run against debts due to the Central 
Bak. Not because’the State is the owner of its assets, nor because it has 
transferred any portion ofits sovereignty to the bank ;. but. because it Has 
made.this, provision by express legislation. 

[4.] The Statute of 1792, which regulates the order in which debts due by a 
testator or intestate are to be paid, includes and refers to “debts due the 
public :” Held, consequently, that a debt due the Ceniral Bank is within 
the terms of this Statute, whether it be a debt due the public, or upon the 
footing of a debt due to a private person. 

[5.] Demand, notice, protest, &c. are not necessary to charge an indorser in 
a suit against him, upon a note or bill due to the Central Bank. 





[6.] A Court of Equity will not apply an equitable bar for the henefit of an 

indorser, on a bill of exchange due the’Central Bank; because that no ac- 
] tion was brought upon the same in eleven years, and ofthe loss of-his rights 
on prjor parties to the bill by death or. removal, where it does not. appear 
that that indorser has takengny steps such as the law authorizes, or exer- 
cised any diligence to protect himself from the loss or lessening of the secu- 
rity of tuose who preceded him on the bill. 
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[7.] The general principle is correct, that where an amendment makes a new 
case in Equity, and.until it is answered, the defendant is not in order to 
move a dissolution of the injunction : Aditer, where the amendment presents 
no new case, and the equities remain the same. 


In Equity, in Talbot Superior Court. Decisions by Judge 
CRawForD, at September Term, 1854. 


The Central Bank of Georgia brought suit against Jones M. 
Mahone, as administrator of Peter F. Mahone, as indorser on 
the following draft : 


MILLEDGEVILLE, APRIL.5, 1836. 
$2500," 00 
Four months after date, pay to the order of Whitnel Eason, 
at either of the banks in Augusta, Twenty-five Hundred Dol- 
lars, for value received, and eharge the same to account of 
WILLIAM S. HARP. 
To SaMvEL Rows, Augusta. 
Accepted. SAMUEL ROWE. 
Indorsed— .. 
SAMUEL ROWE. (Erased.) 
Pay to Peter F. Mahone. | 
; WHITNEL EASON. 
Pay Wilkins Hunt. 
P. F. MAHONE. 
Pay Central Bank of Georgia. 
WILKINS HUNT. 


There was a verdict for plaintiff, and an appeal. On the 
appeal, Mahone filed his bill in Equity, praying an injunction, 
charging that this draft was really for the benefit of Rowe and 
Eason; that Mahone was a mere accommodation indorser, 
and that at the time he indorsed, Samuel Roe’s name as prior 
indorser, had not been erased; that the same was subsequent- 
ly erased from the note, with the censent of the Central Bank; 
that in 1841, the Central Bank brought suit on the note, and 
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a plea of non est factum, on the ground above stated, was filed 
by Mahone, then in life, and that on the appeal, after the 
cause was submitted to the Jury, the presiding Judge having 
charged that the failure to protest and give notice to the in- 
dorsers discharged them, the Central Bank voluntarily sub- 
mitted to a non-suit; that the fact was, that no such notice 
was given; and until the Supreme Court held otherwise, this 
was held, by the Superior Court, to be fatal to the claim of 
the bank ;. that the bank had been guilty of great laches in not 
suing the maker and prior indorsers; that since the present 
suit was brought the complainant had given the bank notice to 
sue the drawer and prior indorsers, which they had failed to 
do in three months. The bill farther charged, that at the time 
said suit was first brought, Eason’s estate was not fully adminis- 
tered, and was abundantly able to pay said debt; that com- 
plainant, as administrator of P. F. Mahone, had never received 
any notice of this debt, and had fully administered and distrib- 
uted the estate, except about $780, still in his hands. The 
distributees of the estate were made parties defendant, and a 
prayer was made, that if paid at all, they should be decreed to 
pay it according to the amount received by them. 

The bill prayed a perpetual injunction against the bank, of 
the suit progressing on the draft; and discovery and relief. 

The answer of the bank was made in the name of the Cen- 
tral Bank, and was sworn to by the treasurer and ez officio di- 
rector, in the following form: 


GrorGrA—BaLpwin County: 

Personally appeared before me, John B. Trippe, Treasurer 
and Director of the Central Bank, who being sworn, says— 
“that the answer in the foregoing pages, so far as they rest in 
his own knowledge, are true; and so far as he derives them 
from information, he believes them to be true.” 


Complainant's Counsel moved to take the answer off the 


file— 
VOL. xv1i-15 
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1st. Because it was not made under the seal of the bank. 

2d. The affidavit was not in compliance with the 11th rule 
for Equity ‘Practice. 

3d.. Because it was not signed by Counsel. 

4th. Because the treasurer. was not authorized to make an- 
swer for the bank. 

The Court over-ruled the motion, and this is assigned as er- 
ror. 

The answer stated that the bank was ignorant of the circum- 
stances under which P, F. Mahone indorsed the draft, but de- 
nied all knowledge or belief that Rowe’s name was indorsed 
thereon, when Mahone signed his, or that it was stricken out 
without his knowledge or consent. The answer denied that 
the name of Rowe was stricken out with the knowledge and as- 
sent of the bank, or while the bank was owner of the bill. It 
admitted the suit in 1841, and that. the case progressed and 
terminated in a non-suit. It admitted the notice to sue, and 
that the bank had not sued, because the parties were either re- 
moved from the State or dead, and their estates unrepresented 
when the notice was given. It admitted that notice was not 
given to the administrator of Mahone, of the claim against the 











Se 


estate. 

Complainant’s Counsel excepted to this answer as insuffi- 
cient— 

ist. As to the erasure of the name of Samuel Rowe. 

2d. As to the allegation, that the estate of Eason was sufli- 
cient to pay said debt, if the bank had prosecuted it. 

3d. As to the suit in 1841, and its abandonment by the 
bank. . 

4th. As to the complainant’s giving notice to creditors, and 
distributing the estate before notice of this claim. 

The Court over-ruled the exceptions, and this is assigned’ as 
error. rid 

Defendant’s Counsel then moved the Court to dissolve the 
injunction, on the ground that the equity was sworn off by the 
answer. The Court sustained the motion, and this decision is 
assigned as error. 
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Defendant’s Counsel also moved to dismiss the bill for want 
‘of equity. This motion was refused, and the Central Bank 
assigned this decision as error. The two writs. of error were 
consolidated in the Supreme Court, and heard together. 


° 


Jas. Jounson, for the Central Bank. 


B. Hii and 8. Jonszs, for Mahone. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] This bill asks the interposition of a Court of Equity, for 
purposes of discovery; and it is insisted before us, that such 
discovery, by answer in Chancery, is not needed and should 
not be granted, because, by the Act of 1847, the defendant 
might have taken the answers of the bank or its officer, in. the 
Common Law case, by interrogatories. 

The Act of 1847 mentioned, makes express provision that. 
nothing in that Act contained ‘shall preclude any party from 
exhibiting his bill in Chancery, for discovery, touching the 
same matters.” So that the complainant’s right to a discov- 
ery in Equity,:is in no wise lessened by the Act of 1847: 

[2.] The chief relief peculiar to a Court of Equity, which is 
sought by this bill, is the grant of perpetual injunction. 

For the dafondant'i in that bill (the Central Bank) it is said— 

1. That the defendant has an ample remedy, by defending 
the Common Law action against him, admitting that the case 
he makes in his bill is true, and that an injunction is not need- 
ed; that he does not pray to have the paper sued on delivered 
up to be cancelled, Xe. 

Waiving a-consideration of the rule, that where a Court of 
Equity takes jurisdiction for discovery, it will entertain it for 
relief, we remark, that‘though it be true that the complainant 
might defend himself successfully against the Common Law 
action now pending against him, yet, under the circumstances 
set forth, this remedy cannot be said to be adequate and com- 
plete. There is nothing to prevent a dismissal of the petition, 
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if the views of the Court should be against the bank, as was 
done when action was brought upon the same instrument 
against complainant’s intestate, and a renewal of it after the 
lapse of years. And from this the complainant, who is acting 
in the premises simply as a trustee, can he and ought to be 
protected, if the allegations of the bill be true, by a perpetual 
injunction, which will be precisely eyuivalent, in. its effects, to 
a cancellation of the instrument, as to him. 

It seems not to be denied, that if the draft has undergone 
an alteration or change, in fraud of the rights of complainant’s 
intestate, a Court of Equity might decree that it should be de- 
livered up to be cancelled. But it may be doubted whether 
or not that would be the proper course to be pursued with this 
instrument. Other parties to it. are liable thereon to the bank, 
and have no such defence as that of the complainant. The 
better prayer for relief would seem to be, therefore, that which 
is preferred; and it amounts, in effect, to a prayer for cancel- 
lation, guoad the interests of the complainant’s intestate in the 
instrument. 

2. It is contended that sufficient foundation for such injunc- 
tion has-not been laid in the allegations of the bill. It is ar- 
gued that the bill sets forth an erasure of the name of Samuel 
Rowe, as indorser, after the indorsement by Peter F. Mahone, 
but does not show that any injury resulted thereby to the lat- 
ter, because it appears that the name of Rowe was transferred 
from the back of the paper, as indorser, to its face, as accept- 
or; and thus, the security of his property and credit was still 
interposed between Mahone and payment of the bill. 

We are inclined, strongly, to think that when a bill of ex- 
change is drawn by a person, the name of the acceptor being 
left in blank, and the same is handed to a third-party, with an 
indorser upon it, and that third party is requested, as a matter 
of mere accommodation, to put his name after the indorser 
whose name is upon it, and does'so, with the understanding 
that it is to be discounted in some bank, for the accommoda- 
tion of the drawer and indorser, the legal intendment of such 
a transaction is, that the blank is to be filled by another per- 
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son as acceptor, and that when the paper is completed, there 
will be between the last indorser and payment, two persons in- 
terposed. 

We think, at all events, that this bill, though not very skil- 
fully framed, with reference to this allegation, when its whole 
structure is considered, sufficiently sets forth the fact, that such 
was the understanding of the indorser, Mahone, in this case ; 
and that the erasure of the name of. Rowe as a prior indorser, 
and the insertion thereof as acceptor, removed one of the secu- 
rities, which he had the right to suppose when he indorsed the 
bill, would intervene between him and payment by him, and 

was in fraud of his rights. 

The bill also alleges, in effect, that ‘to such change the bank, 
though receiving such bill as a negotiable paper hefare it was 
due, was privy and consenting. If this be so, Mahone had the 
right to plead, when sued upon this instrument by the bank, 
non haec in foedera veni, and his administrator is entitled to 
be protected against the suit upon the bill. 

But an answer has been filed—the bank, by its officer, de- 
nies that it had anything, whatever, to do with this alteration 
in the bill, if it were made, and thus swearing off the equity of 
the bill, the injunction, so far as this point is concerned, has 
been properly dissolved, to await the hearing. 

[8.]. Another ground on- which the Chancellor has been 
asked by the complainant, in this bill, to interpose by injunc- 
tion is, that the action on this bill of exchange, is barred by 
the Statute of Limitations. . And to sustain this position, it is 
argued, that the doctrine of nullum tempus oceurrit reipubli- 
cae does not apply to debtsdue the Central Bank. This argu- 
ment has been rested, first, upon the ground, that the phraseol- 

ogy of the latter part of the 11th section of the Act of 1829, 
amending the charter of the Central Bank, shows that the 
Legislature intended, by that Act, to vest in the corporation 
“the rights, powers, privileges or immunities reserved by law, 
or accruing to it, in virtue of-its sovereign capacity, in regard 
to the collection of the bonds, notes, specialties, &e¢. due to it 
or to become due,” only.so far as the “bonds, notes, special- 
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ties, judgments,” &c. originally ‘transferred to the bank, 
or the bonds, notes, &c, in renewal of them were concerned ; 
and did not design to vest'these privileges in the corporation, 
in regard to the collection of any other bonds, notes, &c. For, 
says the Counsel, the latter words of the section show that 
these privileges, immunities, &c. are vested “in as full, per- 
fect, absolute and unqualified a manner, as they could have 
been used, enjoyed and exercised by the State, had no such 
transfer been made, or such bank been established.” And 
now, says the ingenious: Counsel, notes, bills, &c. discounted 
from time to time by. the bank, and not part of the assets 
transferred to the bank, by the State, or in renewal thereof, 
in the nature of things, could not have existence in as full and 
perfect a manner, &c. as though such bank had never been es- 
tablished ; and the immunities claimed, being such as applied 
to instruments which could be contemplated as existing, and 
having-those immunities attached as one of their incidents in 
as full and perfect a manner as if such bank had never been 
established, ergo, such a bi!l as that at bar not having been 
transferred to the bank by the State, nor given in renewal of 
one thus transferred, does not fall within the description of 
those instruments to which these immunities attach. 

But the argument proves.too much for the case. ‘ For if the 
language specified will not apply to a note or bill having the 
relation to the bank)whieh this has, no more will it apply to 
notes given in renewal of those originally transferred ; for these 
renewal notes canhot be considered as ever having existed in 
as full, perfect and unqualified a manner as if such transfer 
had never been made, or such bank been established. Suchre- 
newal notes, indeed, cannot be thought of at all, except in con- 
nection with the existence of the bank. But the Statute ap- 
plies to such renewal notes, in plain terms, and this the Coun- 
sel admits. The argument, therefore, is unsound. The phra- 
seology criticised, is not altogether accurate, but in the’ opin- 
ion of the Court, the provisions of this section were intended 
to apply alike to all evidences of debt owned by the bank. 

In the next place, it. was alleged’ that the Central Bank was : 
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not authorized, by law, to avail itself of the doctrine of nullum 
tempus, gc, because this was an assertion of a sovereign pre- 
rogative, and the State cannot transfer or delegate its sover- 
eignty. 

We have no intention of discussing the right of a State to 
delegate its sovereignty, a question so much and so loosely 
talked about, and perhaps so little understood; for we have no 
idea that this case rests upon.a solution of it. 

We do not put the right: of the Central Bank, to have the 
debts due to it exempt from the operation of the Statute of 
Limitations, upon the ground, that the State has transferred to 
it any portion of its sovereignty. We ldok upon the twelfth 
section of the Act of 1829, as containing in the provision, that 
“in directing, by the second section of the Act establishing the 
bank, the transfer to it of all the bonds, notes, Kc. due to the 
State, the General Assembly did not divest the State of any 
of its rights, powers, privileges or immunities, reserved by law, 
or accruing to.it in virtue of its sovereign capacity, in regard 
to the collection of the aforesaid bonds, &c. further than to vest 
the said rights, §c.in the said president and directors ;” that 
which is equivalent simply to a legislative declaration, that the 
State had authorized the ‘bank to avail itself of the doctrine of 
nullum tempus, se. ; 

It ‘will be observed, that these privileges, &c. thus vested in 
the bank, are privileges in regard to the collection of debts due. 
What other immunity than its right to avail itself of the 
principle of nallum tempus could there be, “in regard to the 
collection’ of these debts? The immunity of not being sued, 
could not have. been meant; for the: State could not be sued 
for a debt due to it; nor could it’ have been intended that the 
bank should not be subject to any cross action, or off-set, where 
it had. sued-for the collection of a debt, for to such the State 
would be subject where it had already entered the jurisdiction 
of the Courts. 

This view removes:all difficulty growing out of the.idea, that 
the State cannot delegate its sovereignty. ‘This consideration, 
too, obviates any difficulty which might «present itself in the 
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shape of an objection, that if these immunities were transferred 
to the bank, to be exercised as a portion of the soveréign pre- 
rogative of the State, and the bank is thus clothed with these 
attributes of sovereignty,, its bills are or were in the nature. of 
“bills of credit,” and its organization is contrary to the Con- 
stitution of the United States. 

According to this view, the bank, instead of possessing the 
attributes of sovereignty, has no more power than‘is given to 
it in the Act of incorporation, and precisely the same as if the 
stock were owned by private individuals. In which case, ac- 
cording to the Supreme Court of the United States, it is con- 
stitutional. Briscoe vs. The Bank of Kentucky, (41 Pet. 
257.) And in this view, and on this account, its right to avail 
itself of the principle of nullum tempus, is not obnoxious to 
the objection suggested by the Supreme Court of Alabama, in 
the case of Bank of Alabama vs. Gibson’s Adm’rs. (6 Ala. 
814.) 

There ‘the right of a bank to this imtnunity, was put upon 
the ground that the State was the sole owner of the stock, and 
it was argued, that therefore, the State’s sovereignty was trans- 
ferred to the bank. Here, it is placed upon the basis of an ex- 
press legislative provision, in the Act of incorporation, - which, 
in effect, declares that time shall not run against the bank. 

Or this subject, one of the Court (our brother Benyin@) de- 
sires us to say, that he distrustingly yields his opinion to the 
conclusion, ‘that taking the whole of its legislation together, 
the State has vested the right in the Central Bank, to avail it- 
self of this privilege ; finding, as he does, certain features of 
that legislation, (especially the provision which authorizes the 
bank to sue and be sued,) which create some doubt in his mind. 
But that member of'the Court has no difficulty as to the power 
of the Legislature to enact; that the Statute of Limitations 
shall not run against the Central Bank; or arising out of the 
suggestion, that the bank can assert this privilege only by:vir- 
tue of delegated sovereignty. He has only hesitated in saying 
that it has done it. ¥ 

Our construction of this section then, is; that it is equivalent 
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to a legislative provision, that ‘‘in regard to the. collection” of 
its debts, the Statutes of Limitations, inthe State, shall not 
operate against: the Central Bank. : 

[4.] We are next asked to decide, whether or ‘not this in- 
dorser was discharged by failure of demand and notice, pro- 
test, &c. on the part of the bank? 

We cannot agree with the Counsel for the complainant i in 
this bill, and give to the 26th section of the charter, dispens- 
ing with notice, &c. the limited signification which he ascribes 
to it. We look upon.this point as settled by the decisions of 
this Court, in he Merchant’s Bank of Macon vs. The Cen- 
tral Bank, (1 Kelly, 481;) and The Central Bank vs. Whit- 
field, (Ibid 593;) and we are disposed to apply the maxim 
stare decissis, and to hold that such demand, notice, &c. were 
not necessary in this,case. 

[5.]. Another and a very important. point, is made by this 
bill, to the effect, that no notice of this debt was given to the 
administrator of Peter F. Mahone, until more than twelve 
months had elapsed from the grant of letters, and until he had 
distributed all of said estate, except the sum.of $781.64, and 
that as a consequence, he is:relieved from all liability, person- 
ally, for more than the sum just specified. 

To this it was objected, that here again the doctrine of nul- 
lum tempus applies, this being a debt due the State. 

It has been held, that a debt due to a banking corporation, 
although the State owns the whole interest of the bank, is not 
a debt due to the public. (Zhe Bank of South Carolina ve. 
Gibbs, 3 McC. 3817. Briscoe vs. The Bank of Kentucky, 11 
Pet. 257.) 

But it is unnecessary for us, now, to pronounce an opinion 
upon this point. If this debt is not a debt due to the public, it 
is of course included among the general provisions of the Act 
of 1792. Ifit be a debt due to the public, then, by express 
provision, the Legislature has included it among those which 
are to be rendered to the administrator within twelve. months, 
according to the Act of 1792. . 
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That Alct, which regulates the order in which the debts due 
by a testator or. intestate are to be paid, and which includes 
the aforesaid exemption, refers. to “debts due the public,” 
athong others. And then,'in the same.context and paragraph 
declares, that “creditors neglecting to give in a state of; their 
debts within the time aforesaid, the executors or administra- 
tors shall not. be liable to make good: the same,” &c. It fol- 
lows that the word creditors here applies to all those creditors 
to whose debts reference had been just made; and of course, 
the public or State among the rest. 

It results, that a judgment quando acciderint only, must be 
taken against this administrator, (if the bank be, on other 
grounds, entitled to recover,) except as to the sum now in his 
hands. 

[6.1 We are of the opinion that the sirvnaiinehaes do not 
authorize the application of an equitable bar to this demand, in 
favor of the complainant, on account of lapse of time, “and 
from loss of his rights on prior parties,’ as his Counsel ex- 
presses it. : 

As indorser, his intestate might have taken such steps as the 
law authorizes, to have secured himself against the loss or les- 
sening of his security; by death or removal of those who prece- 
ded him in responsibility, on this paper. It does not appear 
that he has done so. And in thé absence of any thing to show 
this, we hardly think the complainant can be protected, oa the 
ground of the paramount equity suggested. 

[7.] It was also insisted by the complainant, that the amend- 
ment filed in this case, per se, made a new case in Equity; and 
until it was answered, the defendant was not in order to move 
a dissolution of the injunction. 








This general principle is correct enough. But here, so far 
as the défendant’s rights are concerned, the amendment pre- 
gents no new case, and the equities of the bill remain the same. 
Hence, the rule cited cannot be said to have any application 
to the case before us. 


The motion to take the answer off the file, and the ex¢eptions te 
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the sufficiency of that answer, were all, in our opinion, rightly 
over-ruled bythe Court below, whose judgment we affirm. ~ 





/ 


No. 25.—Wii1aM C. Ospory, plaintiff in error, vs. THE Or- 
DINARY OF Harris County, for the use of Robert E. Huey 
and others, defendants in error. 


hy : 


[1.] In reference to partitions, the establishment of lost papers, the foreclo- 
sure of mortgages and the settlement of accounts and such like matters, the 
settled doctrine now is, that notwithstanding, by the English law, Chancery 
may have had-concurrent and even exclusive jurisdiction, still, if a full and 
complete remedy has been provided here by Statute, Equity is ousted of its 
jurisdiction, unless a special case is made by the bill. 


[2.] By the laws of this State, ample proyision is made for actions at Law, on 
guardians, administrators and other trustee bonds; and to that forum par- 
ties must resort, unless they make a special case by the bill. 


[3.], A resort to Equity is unnecessary to adjust the relatiye rights of sureties 
to a trustee bond, as by the Act of 1826 the sureties «re allowed to come in 
at the trial and make special defence, and have their respective respousibili- 
ties ascertained and established. , 


In Equity, in Harris Superior Court. Decision on demurrer 
by Judge CRAWFoRD, September Term, 1854. 


This bill was filed by the wards of Alexander 8. Huey, their 
former guardian and his sureties, (William C. Osborn and an- 
other) on his bond as guardian, praying an account, and alleg- 
ing a breach of his bond in his failure to account. - 

The bill charged that Alexander S. Huey had removed from 
the State of Georgia and lived in Arkansas; that he was ut- 
terly insolvent, having wasted and converted to his own use all 
of their property ; that before he left Georgia, he placed in 
the hands of each of his said sureties assets to an amount large 
enough to indemnify them from all loss, by reason of their sure- 
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tyship. The bill prayed specific discovery from the sureties of 
the nature and amount of these assets, alleging inability to 
prove them otherwise. 

To this bill William C. Osborn filed a general demurrer, 
which being over-ruled by the Court, he excepted and assigns 
error thereon. 


WELBORN & CLARK, for plaintiff in error. 
InaraM & Ramsey, for defendant in error. 
By the Court.—LuMPkIn, J. delivering the opinion. 


According to the case made by the bill, had the complain- 
ants a complete remedy at Law ? 

[1.] The rale now well settled in this State is, that in refer- 
ence to partitions, the establishment of lost papers, the foreclo- 
sure of mortgages, the settlement of accounts, Mc. that not- 
withstanding, by the English law; as adopted here, Chancery 
may have had concurrent or even exclusive jurisdiction over these 
or any other subject, still, if full redress has been provided by 
Statute, Equity, in that case, is ousted of its jurisdiction, unless 
a special case is made by the bill. 

[2.] Now it is not denied, but that by the laws of this State, 
full provision is made for suits at law, on guardian’s, adminis- 
trator’s and other trustee bonds. ‘To.this forum, then, these 
parties must resort, unless they have brought themselves with- 
in the’exception just stated. Have they done so? We have 
searched in vain for any statement to this effect. 

The non-residence of the guardian does not confer jurisdic- 
tion. So far as the question of jurisdiction is concerned, the 
residence or non-residence of the principal is wholly immate- 
rial. What special case, then, is made by the bill? It is not 
suggested that there is any complication in the accounts of the 
guardian, which cannot be adjusted at Law. * No discovery, 
even, is sought of the non-resident guardian, who pro forma is 
made a party, and upon whom service is prayed to be perfect- 
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ed by publication. Neither is any appeal made to the con- 
sciences of the securities to make disclosures. 

It is true that the bill alleges that the principal, when about 
to leave’ the State, placed in the hands of his securities some 
five thousand dollars, in money or property, “to indemnify and 
save them harmless.” But the bill does not seek even to pur- 
sue this as a trust fund, set apart by the guardian for the dis- 
charge of his liability, nor is there any intimation that the se- 
curities are insolvent or any thing of that, sort. 

[3.] The only thing which seems to have been in the eye of 
the draftsman of the bill, which needed the aid of a Court of 
Equity, was the fact that this fund had been placed in the 
hands of the securities—the complainant not knowing the rela- 
tive amount or portion received by each. Hence he asks for 
information upon that point, and insists, in the argument, that 
Equity, abhorring a multiplicity of suits, will entertain this 
bill, especially for.the purpose of adjusting the rights of the 
several securities. 

What has the complainant to do with this? who constituted 
him the next friend of the securities? The favor which he 
tenders is not only: not solicited, but respectfully declined. 
And in our judgment, no Court has the right to thrust this 
boon upon the sureties nolens volens, willing or unwilling. 
They know best—how best—to protect themselves. Were it 
otherwise, and did this constitute a sufficient ground for the in- 
terposition of a Court of. Equity, we are again met by the Act 
of 1826, which allows securities to come in and make special 
defence at the trial, and have a special verdict entered up, fix- 
ing their respective rights and responsibilities. 

If one of the securities had received from their common prin- 
cipal funds to protect him against the whole or any part of his 
liability, that.surety became a principal as to his co-sureties, 
pro tanto. And so, the verdict and judgment, under the Sta- 
tute of 1826, would find and establish. And another surety 
paying the debt to the creditor; would be entitled to control 
the fi. fa. to re-imburse himself.accordingly. 
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So then the last plank upon which this bill could stand, is 
knocked from under it. : 











No. 26.—T. O. WALKER et al. plaintiffs in error, vs. ELIJAH 
Cook, defendant in error. 


[1.] By the Statute of 1854, the’ Courts are required to.receive a material 
amendment, “at any stage of the cause.” Where a demurrer to a bill is 
over-ruled and the bill sustained, the decision taken up by writ of error, 
and the judgment reversed: Held, that where the case is remitted general- 
ly, itis in “ a stage of the cause” until the action of the Court below there- 
on, and is in order to be amended. ¥ 


In Equity, in Harris Superior Court. Decision by Judge 
CRAWFORD, September Term, 1854. 


This bill was filed by the plaintiffs in error, against the de- 
fendant in error, for the recovery of certain negroes and other — 
property, under a marriage contract. A general demurrer, by 
defendant, being over-ruled, that decision was excepted to and 
carried to the Supreme’ Court. At Americus Term, 1854, this 
Court reversed that decision. (See the case reported in 15 
Ga. R.  .) Atthe next term of Harris Court, complain- 
ants moved to amend their bill, by alleging a mistake in the 
draftsman, and praying a reformation of the contract. De- 
fendant’s Counsel moved to make the judgment of the Su- 
preme Court the judgment of the’Superior Court, and a dis- 
missal of the bill. The Court allowed the latter and refused 
the motion of complainants, to amend, on the ground that there 
was nothing to amend by. This decision is assigned as error. 

The Court also granted an order directing the receiver, in 
this case, to deliver to Cook all of the property and the profits 
thereof. This decision is also assigned as error. 
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Judge Bunnine having been of Counsel in this case, did not 
preside. 


Dovensrty & InGRAM, for plaintiff in error. 
S. Jonus, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


An inspection of the record satisfies us, that (as we suggested 
when this case was argued before us,) the Court below placed 
the judgment, there, solely upon the ground, that as this Court 
had decided, when the cause was before us at Americus, that 
“the demurrer should have been allowed, and the bill dismiss- 
ed” (to use the language of his Honor Judge CrawForp,) 
“there was nothing by which to amend; and to allow the 
amendment, would be the same as granting leave to file a new 
bill.” 

This being the language of this record, it certifies to us that 
the Court below did not consider and decide upon the sufficien- 
cy of the amendment offered. . We prefer not to do so until 
full opportunity, both in the Court below and in this Court, is 
afforded for the discussion and consideration of the same. We 
shall therefore confine this judgment to the question, as to 
whether or not the Court was right in holding, that after the 
decision of this Court, reversing the judgment upon the demur- 
rer, there was nothing in the Court below “by which to 
amend.” 

1. Let us examine this matter, first, upon common princi- 
ples of Chancery practice. It will be found, by looking to our 
records, that our judgment. simply reversed the judgment of the 
Court below sustaining the bill. That judgment was a decis- 
ion over-ruling the demurrer; on the ground that there was 
equity in the bill. Our opinion was, that this should not have 
been done, because there was no equity in the bill. But as 
the bill had been sustained, and the case kept upon the records 
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of the Court below, and the revising Court had not ordered it 
to be dismissed ; when the judgment of the latter Court went 
below, did it not place the case before the Chancellor. there, 
as a case still in Court, but in which the law, by its supreme 
exponent, had said there was no: equity? \ Was not the Chan- 
cellor, thus left to deal with it according to Law, and to that 
discretion which a chancellor has-in the premises, and thus 
placed precisely where he would have been, if he'had been of 
the opinion when first hearing the demurrer, that there was no 
equity in the bill? In such. event, he might have dismissed 
the same; or if a legal amendment was offered, supplying the 
want of equity, he might have received it with or without terms, 
as to costs. This view derives support from the consideration, 
that it is the duty of a Chancellor to retain a bill and not 
drive the parties out of Court, if this can be justly done. This 
Court has so repeatedly decided. And we and other Courts 
have gone so far as to say, that it is sometimes the duty of a 
Chancellor to direct an amendment, (even where it is not form- 
ally moved,) rather than turn the parties out of Court. Wade 
vs. Parker, (2 Keene, 590.) Roberts and Wife vs. West, (15 
Ga. 123.) In this view of the matter, it follows, that in the 
discharge of his duty, and exercise of his discretion as Chan- 
cellor, the Court below, upon the argument of the ‘demurrer, 
might not have dismissed the bill, though he had decided, as 
we have said he should have decided, that there was no equity 
in the bill; but he might have allowed or directed an amend- 
ment. 

There was, consequently, a plain’ propriety in putting the 
case again before him, so that he might thus exercise his duty 
in the premises. 

2. But if this view be not correct on general principles, (and 
perhaps some contrariety of opinion on this subject has pre- 
vailed,) it is sustained and required by the Act of our last Gen- 
eral Assembly, allowing amendments to be received at any 
stage of a cause. 

We have said enough to show that the bill was not dismissed 
until the remittitur was presented in-the. Court below. If 
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anything: more be needed, the proceeding thane; of the defend- 
ant, shows this plainly enough. For when the complainant's 
Counsel moved his amendment, defendant’s Counsel objected, 
and insisted that they were entitled, first, to move in the case ; 
and they accordingly urged a right, first, to be heard therein, 
“‘when the case was called in its order.”” Thus, by the admis- 
sion of the Counsel, the case was there in the Court, to be 
“called in its order;” and.if this were so, it was in some stage 
thereof. It may have been their opinion, that it should have 
been considered in its last stage, but they treated it (and properly - 
as we have shown) as in a stage of existence. ; 

If, then, it were there in any stage of its proceeding, the 
Act of our last Legislature, which must be the law to us all, 
interposed and déclared, when this amendment was offered, 
that it should be allowed “as matter of right”. | 

The amendment offered must be, of course, a legal amend- 
ment—such an one as’ is-admissiblé in such a case. Wheth- 
ér the amendment here tendered, is so or not, we do not 
decide ; but leave this to be determined in the proper way, in 
the Court below. 

As. a sort of counter-guard against that encouragement to 
negligence which this free and unrestricted permission to amend 
might be supposed to extend unto parties and Counsel, this 
Statute provides, that if the party applying shall. have been 
guilty of negligence, &c. the Court may compel’him to pay his 
adversary the costs, and put him upon ‘other reasonable and 
equitable terms, not touching the real interests of the cause. 
True, that the Chancellor might have done this previously in 
such a case, but the custom has grown very much into desue- 
tude in our State, I believe. Courts, now, in administering 
this Statute, will probably feel the’strong policy and propriety 
of enforcing this practice. 

The judgment ; is therefore reversed, on the ground that the 
Court below erred in deciding that the'biil could not be amend- 
ed; it being the opinion of this Court, that the amendment 
should have been received, if upon” consideration thereof the 
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Chancellor ‘had believed that it was a legal and proper amend- 
ment in such a cause; subject, of course, to his right, ‘in his 
discretion, to prescribe terms as to costs. 





No. 27.—James L. Hester, plaintiff in error, vs. Toe State 
or Grorat, defendant in error. 


[1.] [2.] [3.] An indictment which statés the offence in the language of 
the Code is sufficient. 

[4.] On the trial of an indictment the cainiat is adi upon the accused. Af- 
terwards, he is arraigned and pleads not guilty. Then the panel is again 
put upon him: Held, that there is no error in this. 


[5.], On the trial of an indictment ‘for arson, a witness swore as follows: 
“ witness believes this was defendant's track, because he has been a good 
deal with defendant; has noticed.his track and never saw any body else 
that made a track exactly like defendant does. Defendant’s toes turn out 
in walking more than any person’s he eversaw. The track witness follow- 
ed turned out like prisoner’s, and was about the same size”: Held, that this 
was legal evidence. 

[6.] Imprisonment in the penitentiary for three years, is not too great a pun- 
ishment for the burning, by night, of an out-house not in a city, town or vil- 


lage. 


Arson, in Taylor Superior Court. Tried before CRAWFORD, 
Oct. Term, 1854. 


The errors:assigned are the refusal of a motion in arrest of 
judgment, and a motion for: a new trial. 

The indictment alleged that the defendant did “burn an out- 
house, being’ then: and there a corn crib, on the plantation of 
EK. F.—the said corn crib-not then and there being in a town 
or village—by | setting fire ‘to the’same.” Motion in arrest— 

Ist. Because-it “Gid not allege that the house was consumed. 

2d. Because it did not, allege that it was in'the day time or 
at night. 
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3d. Because it did not allege that the out-house was not a 
dwelling house. 

The motion for a new trial was on the grounds, Ist.’ That 
the Solicitor arraigned the prisoner after a panel of 48 Jurors 
had been called and put upon him ; and after the arraignment 
the Court allowed the panel to be put upon the prisoner again. 

2d. That the Court erred in allowing two witnesses to give 
their opinion, that certain foot prints were those of prisoner— 
they having given their reasons for.the opinion. 
3d. Because the verdict was. contrary to the weight of evi- 
dence. , 

The evidence was briefly as diibemii 

The corn crib was burned about 8.0’clock in the morning. 

It was not contiguous to any house, and was evidently set -on 
fire. The owner of the crib was an acting bailiff, and had, 
the ‘day before’ the burning, as bailiff, sold the corn’ of prisoner 
under a fi. fa.. Prisoner said that day to prosecutor, that if he 
sold his corn he should pay for it, and suffer for it. Threats 
of a similar-character were proved by several witnesses. . Foot 
prints,. going to and from the burned house, through ploughed 
ground, were proven to ,be similar to-prisoner’s, who had a pe- 
culiar walk—turning out the toes more than with men usually. 
Confessions of prisoner, that he burned the house at the instance 
of one Dukes were also in evidence. He was drinking at the 
time, though not drunk. There was.an attempt made to im- 
peach the two witnesses. who proved these confessions. Dukes 
was.introduced by prisoner, and disclaimed all knowledge of it. 
Prisoner also attempted to prove an alibz. ' 

The refusal to arrest the judgment and grant a new trial 
-are assigned as error. 

The Court.sentenced the prisoner to imprisonment in the 
‘penitentiary for three years. ‘This sentence is also assigned as 
error. 


S. Hatt and G. R. Hunter, for plaintiff in error. 


Ramsey and B. Hit, for defendant in error. 
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By the Court,—Beny1xe, J. delivering the opinion. 


Should the motion to arrest the ncament have been sus- 
tained ? 

The first ground on which the motion was put, was that the 
indictment did not allege the house to have been consumed. 
What the indictment alleged was, that. the accused “ did” 
“burn” the house. 

To burn has for its first and leading meaning, in Webster's 
Dictionary, ‘to consume with fire.” 

The word is commonly used, too, in that sense. 

It is to be presumed, therefore, that it was so used in the 
indictment, 

_ [4] At all events, it is the woed usedlin n the definition of thé 
offence of arson, and that justifies the use of itin the indictment. 
“‘ Arson is the malicious and ies burning’ of ‘the . house or 
outhouse of another.” (Code. Cobb's Dig. 789.) “Every 
indictment or accusation of “e Grand. Jury, shall be deemed 
sufficiently. technical and correct, which states the offence in 
the.terms and language of tlie Code; or so plainly that the na- 
ture of the-offence charged may be easily understood by the 
Jury.” (Code, 1 sec. 14 div. Cobb’s Dig. 833.) 

The second ground on which OM motion was put, was the 

omission from the indictment of any allegation, to show wheth- 
er the arson charged was arson in the day-time or arson in the 
night. ; 
The distinction between these two sorts of arson is confined, 
by the Code, to punishment—the degree of punishment. The 
definition of arson, as given above, is silent as to any such dis- 
tinction. 

f2.] The indictment ‘States the offence in the terms and 
language of”’ the definition. 

The third ground on which the motion was put, was the 
omission, from the indictment, of an allegation, that the house 
burned was not a dwelling house. 

The indictment did have in it an allegation, that the house 
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burned was an out-house and a corn crib. And this is equiva- 
alent to an allegation, that the house was not a dwelling house. 

[3.] Besides, the exception (“except the dwelling house’’) 
which the motion insists should have been negatived in the in- 
di¢tment, is not contained in the section defining the offence, 
but in a subsequent section, designating the punishment for the 
offence. Elkins vs. The State, (18 Ga. R. 489. 1 sec. 14 
div. Code.) 

These were all-the grounds of the motion to arrest the judg- 
ment ; and none of ‘deen being sufficient, the Court was right 
in over-ruling that motion. 

Ought a new trial.to have been granted ? 

[4.]. There is, plainly, nothing in the first ground assigned 
in the motion, for a new trial. 

In the second ground there is wotaothing; but not enough, as 
we think, to support the motion. This conclusion, however, is 
one at which we arrive not without difficulty. 

That the opinions of a witness are not admissible in evi- 
dence, is, as a general proposition, undoubtedly true; -yet, that 
to this proposition are many exceptions, is no less true. The 
general law on the question of the admissibility of this sort of 
evidence, is stated by Greenleaf, in his work on Evidence, 
thus: “ And though the opinions of witnesses are, in general, 
not evidence; yet, on certain subjects, some classes of witness- 
és may deliver their opinions, ahd on certain other subjects, 
any competent witness may express his opinion or belief, and 
on any subject.to which a witness may testify, if he has any 
-recollection at all of the fact, he may express it as it lies in his 
memory, of which the Jury will judge. Thus, it is-the con- 
stant practice to receive in evidence any witness's belief of 
the identity of a person, or that the hand-writing in question is 
or is not the hand-writing of a particular individual, provided he 
has any knowledge of the person or hand-writing ; and if he 
testifies falsely, as to his belief, he may be convicted of perjury.” 
And he gives other instances. (1 Greenleaf’s Ev. §440.) 

The opinions.of the two witnesses which were received in 
this case, were opinions on a question of personal identity—on 
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ths question, who was the person that had made certain foot- 
prints or “tracks,” found in a field near the site of the burnt 
house. The bill of exceptions thus gives the testimony, on this 
point, of one of those witnesses: ‘‘ Witness believes this was 
defendant’s track, because he has been a good deal with de- 
fendant—has noticed his track, and never saw any body else 
that made a track exactly like defendant: does. Defendant’s 
toes turn out, in walking more than any person’s he ever saw. 
The track witness followed turned out like prisoner’s, and was 
about the same size.” . 

In this statement, the witness gives his belief, and his rea- 
sons for that belief, which is more than a witness is required 
to do, to render his opinion, as to hand-writing, admissible; for 
to render a witness’s opinion admissible, as to hand-writing, it 
is only necessary that he should be acquainted with the hand- 
writing of the person who, in the particular case, is assumed 
to be, or to be not the author of the writing in such case in 
question. = . ; 

Whose hand made these marks—these letters on this paper? 
A B’s, I believe, (says the witness,) and I am well acquainted 
with the marks—the letters A B’s hand makes upon paper. I 
have seen him make such, his marks, often. This is good, as 
evidence. 

Whose feet made these marks—these tracks in the sand? 
A B’s, I believe, (says the witness,) and I am well acquainted 
with the marks—the tracks which A B’s feet make in the sand. 
I have seen him make thousands of such. Why is not this 
also good as evidence? What reason is there that would con- 
demn this, which would not equally condemn that ? 

Suppose that.a hat—a handkerchief—nay, one of the very 
shoes which made the tracks in question, in this case, had been 
picked up near tlie site of the burnt crib, might a witness have 
been asked his opinion as to whose was the hat, the handker- 
chief, the shoe—his opinion as to whether they were the hat, 
the handkerchief, the shoe of the accused—the witness a per- 
son well acquainted with the accused, and a person having, as 
a reason for his opinion, that he had frequently seen the ac- 
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cused wear such a hat, such a handkerchief, such a shoe ?. 
Might a witness be asked if, in his opinion, the man whom he. 
saw at a distance, dimly in the obscurity, fleeing from the scene: 
of conflagration, was the accused? Might a witness be asked 
this, on condition that he gave his reasons for his opinion ? ° 

If a witness might give his opinion in a case of this sort, and 
we think he might, he may equally give his opinion in such a 
case as the present. 

What degree of credit is due to a witness’s opinion, if given 
in such a case, is another question. 

[5.] Upon the whole, therefore, we cannot say that we think: 
this second ground to have been such as would have justified 
the granting of the new trial. 

The Court below sentenced the accused to imprisonment im 
the penitentiary for three years. This sentence is assigned for 
error. 

Section six of the fifth division of the Penal Code, is in these- 
words: “ The wilful and malicious burning of an out-house of 
another, such as a barn, stable or any other house, (except the 
dwelling house,) on a farm, or plantation, or elsewhere, (not in 
a city, town or village,) shall be punished by imprisonment and 
labor in the penitentiary, for any term not less than two years, 
nor more than seven years.” 

Section ten of the same division is in these words; “ Arson 
in the day-time, (except in a city, town or village,). shall be 
punished by a shorter period of imprisonment and labor than 
arson committed in the night.”’ 

What we understand by these two sections is this: the pun- 
ishment for the burning of an out-house not being in a city, 
town or village, shall be imprisonment and labor in the peni- 
tentiary, for a term which may be as much as seven years, and 
which must be as much as two years, provided the burning be 
done in the night; but if the burning be done in the day, then 
the punishment shall be imprisonment and labor in the peni- 
tentiary, for a term which must be not as much as seven years, 
and which’ may be not‘as much as two years. : 

[6.] The proof shows this to have been a case of bubdingé in 
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the night. .As far, therefore, as the case is concerned, it is 
perfectly clear.that the imprisonment imposed by the Court, 
was for a term not too great. 

So we see no error in the sentence. - 

Nothing else is assigned for error. Therefore, there ought 
to be a general affirmance of the decisions of the Court below. 





No. 28.—JosurH Branay, plaintiff in error, ‘vs. PLEASANT J. 
May, defendant in error. 


[1.] To maintain an action for an injury réceived from an obstruction in a 
highway, two things must concur: an obstruction in the road by the fault 
of the defendant, and no want of ordinary care to avoid it, on the part of 
the plaintiff. 


Case, in Taylor Superior Court. Tried before Judge Craw- 
FORD, October Term, 1854.. 


This was an action by May against Branan, for the value of 
two mules, alleged to have been drowned by reason of defend- 
ant’s digging a mill-race across the public highway, without 
authority of law. 

The Court below admitted evidence of the use of the road as- 
a public highway. Defendants excepted, insisting that there 
was higher evidence—the order of the Inferior Court. This 
is the first error assigned. 

It appeared that May was travelling in a carriage with two 
mules, and a negro boy as driver. When the mules came to 
the bridge across the race, they stopped. The negro boy got 
down and examined the bridgé, and reported that there were 
some holes in it. May then ordered the boy to drive up the 
race, to the left of the bridge. The mules again refused to go 
on. May ordered the boy again to examine, and hé reporting 
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the water to be only “ankle deep,” he ordered the mules to be- 
driven in. ' The race was deeper than: reported. The tongue 
of the carriage stuck into the opposite bank ; the breast-cliains 
pulled the mules” heads under the water and they were drowned. 
This was a little out of the old road, where the race erossed it. 

The question was, whether, under. these facts, the plaintiff 
exercised ordinary diligence to avoid the obstructions. The 
Court below held that he had, and this is the controlling ques- 
tion in the cause. - ‘er fay 

Other questions were raised, and other-exceptions filed, un- 
necessary to be repeated here. 


G. R, Hunter, for plaintiff in etrov. 
S. Hatt, for defendant in error. 
By the Court—Ltmrxw, J. delivering the opinion. 


[1.] The rule of law regulating this action, requires that two 
things should concur to support it: An obstruction in the road 
by the fault of the defendant; and no want of ordinary care 
to’avoid it, on the part of the plaintiff. (Butterfield vs. For- 
ester;-11 East. R. 60. Bridge.vs. Grand. Junction, §e.-3 
MM. & W. 248. 1M. & G. 568.) 

This was a public road existing by prescription ; and conse- 
quently, required no written authority, emanating from the In- 
ferior Court, to prove its existence as a highway. It is not 
denied but that the mill-race was dug across it by the defend- 
ant, and that too, without authority of law to do it. The first 
branch of the case is therefore made out, to-wit: an obstrue- 
tion in the road by the. fault of the defendant ; and it only. re- 
mains to inquire, whether or not the plaintiff exercised ordina- 
ry care to avoid it? 

He directed his servant, in the first place, to examine the 
bridge across the race, to,ascertain whether it could be passed, 
and found that the holes made by the slipping of the plank, 
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rendered: the attempt dangerous. He then turned aside, in- 
tending to cross at another place ;, and again the driver is made 
to dismount ‘and explore the condition of things, who reports. 
that it-is entirely safe and easy to cross, as the water was ‘not 
ankle deep:. He’ forces the reluctant mules to make the effort, 
and they ate drowned—the instincts of these long-eared ani- 
mals being more unerring than the boasted wisdom. of man. 
By a precipitous plunge the end of the tongue or pole was fas- 
tened in the opposite bank, and the heads of the mules be- 
ing held down by the breast-chains, they could not be extrica- 
ted in time to save their lives. 

Could the master, then, acting upon the information ‘of his 
servant, be considered as having exercised ordinary care? He 
did but follow the common practice of the country. Is it not 
the universal custom, in pursuing a journey, when an obstruc- 
tion occurs, to consult the driver, and to act upon his opinion ? 
And if this be the common-practice, Mr.. May could not. be 
said to be wanting in ordinary care in following it. 

It may not be amiss to take this occasion to suggest, that 
every unauthorized change of a public road, in this State, (and 
nothing is more usual,) subjects the persons to the consequen- 
ces: which’ have been visited upon this defendant. How com- 
mon is it, in clearipg a new-ground, to run the fence on the 
old road, and to compel the travelling public to wear down the 
stumps and other obsructions in the new? Land proprietors 
would do well-to take heed to their ways, in this respect, and 
in reference to this clear legal liability. And let it not be said, 
as has been falsely charged, as to other decisions, that this is 
some new-fangled doctrine originating with this Court. It is 
laid-down in Serj. Carthew, who reported, in the reign of King 
James, that if a man lay logs of wood across.a highway, though 
a person may, with care, ride safely by, yet, if by meaus there- 
of, my horse stumble and fling me, I may bring an action, 
(Carth. 194,.457. See, also, Buller’s Nisi Prius, 26.) But 
the modern rule is more lenient ; .and notwithstanding the de- 
féndant be in fault, it does not dispense with another’s using 
ordinary care and caution for himself. 








, 
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No. 29.—James D. Roseperry, plaintiff in ‘error, v8. Cate, 
ERINE RosEBERRY, defendant .in error. 


[1.] Upon consideration of an “application. for alimony, by © R, pending a 
suit for divorce by her, against J D R; and where J D R filed his plea re- 
sisting such application, on the ground that he had nev er been lawfully 
married to C’R, and proposed to make proof of the same: Held, that such 
plea should haye been entertained ; and that it was error in the Court be- 
low to reject such proof, and to ten the application for alimony.: Held, 
also, that it was competent for the Judge, without the aid of a Jury, to haye 
tried and decided such issue. 


Divorce and alimony, in Stewart Superior Court. Decision 
by Judge CrawrorD, Qctober Term, 1854. 


Catherine Roseberry’s libel for divorce stated, a8 grounds, 
adultery and cruel treatment. ' An application being made for 
temporary alimony, James Roseberry made: answer, ' that 
though married in. fact to libellant, the marriage was void, in 
law, because she had a living. husband at the time of the mar- 
riage, and who is still alive. On the hearing, he proposed to 
prove these facts, and prayed a Jury to determine this prelim- 
inary issue. 

The Court refused the motion, and granted the application 
for temporary alimony, This decision is assigned as error. 


B. S. Worrtit and J. Jounson, for plaintiff in error. 
Tucker & Bratt, for defendant in error. 


By the Courts—Starnes, J. delivering the opinion. 


The Court below seemed to think that the plaintiff in error, 
in his answer to the petition for alimony, had admitted his mar- 
riage with the defendant in error; for such admission is as- 
signed as‘a reason why the Court should adopt the rule, that 
upon proof of marriage, and suit for divorce, alimony will be 
decreed, almost as matter of course. 
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This rule is correctly stated. It obtained in the Ecclesiasti- 
cal Courts, {Mayhew vs. Mayhew, 1 Ece. R. 166,) and we 
have adopted. it in thisState. (McGee vs. McGee, 10 Ga. R. 
488. Methvin vs. Methvin, 15 Ga. 97.) But we think that 
the Court below erred in supposing, that in the case before 
him, this rule required him to reject the issue tendered. 

His Honor assumed that the marriage was proven by the 
admission of the plaintiff in error. On the contrary, he ex- 
pressly denied it, alleging that the ceremony had been per 
formed, when the parties were supposed to have been married ; 
but that the defendant in error was, at the time, a feme co- 
vert, having a lawful husband then i in life, and who is still in 
life. 

The marriage being thius denied, there was no proof of it, 
nor anything that was equivalent to proof of it, before the 
Court; and we think he should have entertained the issue which 
the plaintiff in error proposed to make, and have heard the ev- 
idence which he avowed a readiness to produce, for the pur- 
pose of sustaining his plea. 

His Honor was also of the opinion, that to allow this i inquiry, 
would have been to enter into a trial‘of the case upon its mer- 
its. The merits of the case, for divorce, rested upon the charge 
of adultery. Though, of course, there could have ‘been. no 
adultery without a marriage between the parties; yet, the mar- 
riage was a preliminary—a matter preliminary and necessary, 
not only to the act of adultery, but to the right of the defend- 
ant in error to proceed with her suit for divorce; and the gist 
or substance of the suit, was the charge of such conduct on the 
part of the plaintiff in error, as authorized the Court to dissolve 
such marriage. The rule that the Courts will not inquire close- 
ly into the merits of the case for divorce, upon consideration of 
the application for. alimony, excludes the idea that the ques- 
tion of marriage is regarded as part of these merits; for it is 
immediately coupled with the proposition, that upon proof of 
marriage and suit for divorce, the Court will not inquire into 
the merits, &e. The proposition therefore is, that upon proof 
of marriage and suit for divorce, the Court will not, in such a 
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proceeding, closely inquire into the guilt of the defendant, and 
the plaintiff’s right to a divorce. And: this very: rule, which 
the Court below invoked as a guide in his judgment, precludes 
the inquiry into the merits, only where such marriage is pro- 
ven. , 

But whilst we think the Court should have heard proof as to 
the fact in question, we do not agree with the Counsel for plain- 
tiff in error, that the issue should have been submitted to a Ju- 
ry. By analogy to the practice of the Ecclesiastical Courts, 
the Judge was competent to hear and decide upon this and all 
other questions necessary to a determination of the applicant’s 
right to alimony. 

Let the judgment be reversed. 





No. 30.—Ricuarp J. SNELLING, administrator, &c. plaintiff 
in error, vs. SARAH DARRELL, by her ‘next friend, &c. de- 
fendant in error. 


[1.] Under the Act of 20th Feb. 1854, to change and simplify the practice 
and pleadings in this State, a motion for a new trial may be amended so-as 
to include an additional ground, not taken at the time the application was 
filed. 


In Equity, and motion for a new trial, in Stewart Superior 
Court. Decision, by Judge CRAwForD, October Term, 1854. 


A motion was made to amend the rule x7s7 for a new trial, 
by adding two grounds, founded or newly: discovered ev- 
idence. The Court refused the motion:to amend, and: this de- 
eision is assigned as error. 

The bill, in this case, was filed to recover a legacy under the 
will of Henry Canaday. By that-will, he bequeathed the bulk 
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of his estate to five legatees, his daughters. A subsequent 
item prescribed, “‘I hereby direct that the devises and bequests 
herein made to my said daughters, shall be entire and free 
from all claims in their behalf; and if any claim should be set 
up, at any time hereafter, against my estate, by any of my 
daughters, or in their right, for the hire of negroes, or for any 
other cause whatever, I hereby direct that the share of my es- 
tate herein given, of such as set up such claim, or in whose 
right the claim is made, shall be wholly forfeited; and said 
share be divided among my other daughters, pursuant to the 
directions of this my will.’”’ The will bore datein 1839. Tes- 
tator died in 1843, without changing its provisions. Subse- 
quent to 1839, ‘Darrell and his wife (one .of the daughters) 
brought suit against Canaday for the hire of certain negroes. 
Prior to Canaday’s death, the suit was dismissed, at his cost. 

Snelling, as administrator of Canaday, distributed the lega- 
cy, excluding Mrs. Darrell. 

This bill was filed to recover her share. On the trial, the 
Court charged the Jury, that “the intention of testator was to 
be arrived at by settled rules in Equity, and that the rules of 
construction by which the intention was arrived at, was a ques- 
tion of law for the Court; and the Jury were bound to respect 
the opinion of the Court.” This charge was the first ground 
assigned for a new trial. 

The Court farther charged, that the complainant had not 
forfeited her legacy under-the will by the suit, during her fath- 
er’s life. This is the second ground taken for a new trial. 

The Court refused to charge that ‘“‘ dead men could have 
no estate,” but charged, “that a man might leave property 
at his death, which might be and was usually called ‘his es- 
tate’.” This is the third ground taken for a new trial. 

The Court allowed evidence to be given in, to show the value 
of the negroes ant other items of the legacy, at the time of the 
trial; and also the opinions of witnesses, as to the value of the 
negroes, their ages and general condition being sworn to by 
others. This is the fourth ground taken for a new trial. 

The Court charged the Jury, that their verdict could only 
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be for money, the ‘negroes having been distributed. : This i is 
another ground taken for a new trial. 

The Court refused to instruct the Jury, (after their discharge) 
to deliver to the Counsel the calculations on which their verdict 
was based, which were admitted to be still in their possession, 
the Court stating that it was discretionary with the Jury to do 
so or not. This was another ground taken for a new trial. 

Another ground was, that the verdict was for an excessive 
amount. On this ground the Court below certified that he had 
made a laborious calculation, himself, which resulted in a larger 
amount for complainant than the Jury found. 

The over-ruling of this motion, for a new trial, on the sever- 
al grounds stated, is the error complained of in this case. 


Judge BenninG having been of Counsel, did not preside in 
this case. 


Tucker and H. Hotz, for plaintiff in error. 
S. Jones and GAULDEN, for defendant in error. 
By the Court.—Lumrx1y, J. delivering the opinion. 


[1:] Has a party the right to amend a motion for a new tti-. 
al.at the hearing, so as to include other grounds -besides those- 
originally taken ? 

Newly discovered testimony was the foundation of the appli- 
cation in the present case; and it consisted of two items—Ist. 
A return made by Snelling to the Court of Ordinary, in 
March, 1845, which he swears he searched for diligently, and 
was unable to find at the trial, and which he insists will show 
an indebtedness.of the estate of Canaday, to him, of $1102 ,'3,, 
and for whichhe has been allowed nocredit. 2dly. The evidence 
of one George Rish, by whom the defendant proposes to prove, 
that the complainants in the bill were notified by the testator, 
that he had made his will and had directed the forfeiture of 
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his daughter's legacy, provided she brought suit upon a claim 
which she set up to a portion of his negroes and the hire there- 
of. : Td 
‘Had the defendant the right to amend this rule n7s?, so as to 
include this additional ground? If.so, he must derive it from 
the Act of February, 1854, ‘‘to change and simplify Practice 
and Pleadings in this State.” (Duncan’s Dig. 20.) For in 
the Executors of Riggins vs. Brown, (12 Ga. R. 271,) this 
Court held that a rule nisi for a new trial, could not be amend- 
ed by the addition of new grounds, after the application was 
filed. By the Act of the last Legislature, parties, plaintiffs or 
defendants, whether in Law or in Equity, are entitled, as of 
right, to amend their pleadings, in all respects, in any stage of 
the case, subject, however, to be taxed by the Court with costs, 
provided the party applying has been guilty of negligence, and 
subject to such other reasonable and equitable terms as the 
Court may see fit to impose, not affecting the real merits of 
the case. 

Is, then, a motion for a new trial a part of pleadings in the 
cause? Pleadings have a restricted as well as a general mean- 
ing. The one is denominated regular, and the other irregular 
or collateral pleading. The former begins with the declara- 
tion and terminates with the issue of fact or of law, or both. 
(See 3 Vol. Black. Com. Title Pleading.) The latter includes 
bills of exceptions, writs of error, motions for new trial’ and 
every thing which transpires during. the progress of the cause, 
from its inception to its consummation. (Viner’s Abridg. 
Pleas § Plead: €.) : 

The question then recurs—in which sense did the General 
Assembly intend to use the term in the Statute? We cannot 
hesitate to conclude, taking the whole tenor and spirit of our 
laws into the account, that the term pleading was designed to 
be used in its broad sense, and that consequently it includes a 
motion for a new trial; and to deduce as a corollary, of course, 
that the same may be amended so as to include a ground not 
taken. when‘ the application was filed. 

Must we, of necessity, remand the cause? We are ‘not re 
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quired, imperatively, to do so, on account of this error, as we - 
are under the New Trial Act. Still, if, from a mistake of the - 
law, the party has lost an important right, he is entitled to re- 
dress. Now the view we take of the matter is this: The tes- 
timony of George Rish is inadmissible, because incompetent. 
What the testator said or did, after writing his will, can hard- 
ly, we suppose, be looked to as one of those surrounding cir- 
cumstances referred to in the books, in the light of which the 
will is to be mterpreted, and which may be proven-by parol. 
But the return for 1844, made the ensuing March, ought to 
have been before the Jury, to enable them to take a correct 
account between these parties. Itexhibits, according to there- 
cord, a balance of $1102 ;13,, in favor of Snelling, the admin- 
istrator, upon the receipts and expenditures of the current year. 
Unless, then, the complainants will scale their decree to the 
amount of their portion of this sum, with interest thereon, from 
March, 1845, to the date of the recovery, a new trial must be 
granted ; and it is accordingly ordered. 

We affirm the judgment below upon all the other grounds, 
suggesting, merely by way of reservation, that in prescri- 
bing rules for interpreting bills, some slight modification 
in the terms employed by the Court would have been desirable, 
with a view to greater accuracy. We somewhat doubt, also, 
as to whether or not the testimony..of Boynton and Mercer 
should have been let-in, until it appeared that it was the best 
which the nature of the case admitted of. To say the most of 
it, it was very vague and- unsatisfactory; scarcely definite and 
certain enough to make the: basis of a verdict. 
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No. 81.—Jacoz Mencer, plaintiff in error, vs. THE STATE OF 
: GrorGIA, defendant in error. 


[4.] Where Jurors, in a criminal trial, for an offence committed before the 
16th day of February, 1854, as they were called up, were asked by the 
Solicitor General if they had any conscientious scruples as to capital pun- 
ishment, and no objection was made by the prisoner or his Counsel, the at- 
tention of the Court not being called to the same, and no decision pro- 
nounced thereon; Held, that no error was committed by the Court. 

[2.] The Court was asked, generally, by the prisoner’s Counsel, as the Jury 
were about retiring, to charge them “as to confessions ;” whereupon he 
gave them in charge the general principles on this subject, in which he 
stated that confessions, when freely and voluntarily made, were the highest 
kind of evidence ; but in the course of his remarks, also told them that 
they must weigh them as any other testimony : Zeld, that this charge, un- 
der the circumstances, was sufficiently correct. : 

[3.] A Court should not interfere with the verdict of the Jury, becaus> sev- 
eral of the principal witnesses were intoxicated at tie time of the tr insac- 
tion, if there be other evidence, and especially the confessions of th2 pris- 
oner, to support the verdict. 

[4.] Voluntary drunkenress, whatever its degree, is no excuse for crime. 

[.] A statement was made in presence of a Juror, before trial, in relation to 
the homicide. The Juror said, “if that were so,” the prisoner “ou zht to 
be hung.” When called up on the panel, he was not put upon his vo'r dire, 
and was taken by prisoner.and sworn. After verdict of guilty, a motion 
for new trial was submitted, based upon affidavits that he had been heard 
to utter the above expression: /eld, that-the Juror appeared ‘to have no 
fixed opinion on the subject, or prejudice against the prisoner; that the 
observation was guarded by the expression, “ if that were so,” &c. ani that 
such an opinion as he appeared to have formed, would no doubt have yielc- 
ed to the evidence delivered under oath. 

f6.] Where a unanimous verdict is returned into Court, and entered upon the 
minutes, the statement of one of the Jury, after he is discharged, that he 
had not agreed to the verdict, but suffered it to be brought in because he 
could not control the rest of the Jury, must be held to be contradic:ed by 
the record: Held, also, that a Juror cannot be suffered, in this way, to im- 
peach the verdict. 


Murder, in Stewart Superior Court. Tried before Judge 
CRAWFORD, October Term, 1854. 


The first error assigned in this case is, that the ques- 














COLUMBUS, JANUARY TERM, 1855. 147 


Hester vs. The State. 





tion, ‘‘ Have you any conscientious scruples .as to capital pun- 
ishment,” was put to the Jurors on their voir dire, though the 
offence was committed prior tothe Act prescribing that ques- 
tion. Defendant made no objection, at. the time, nor was the 
Court called in to decide upon the legality of the question. 

The main error complained of, was the refusal of the. Court 
to grant .a new trial, on the ground that the verdict was con- 
trary to the weight of the evidence. 

The evidence submitted to the Jury was as follows : 

Wizy Kine was present the day of the homicide of Lee. 
It was done et Clem Clements’, in Stewart County. The first 
he knew of the‘ difficulty, Guseti B. Lee (the deceased) knock- 
ed down Samuel Wright and stamped him, and told him to leave, 
adam scamp; that-he had promised to yote a Whig ticket 
and had voted a Democratic ticket. Wright, as quick as he 
could, got up from under Lee, and: left the house, Lee was 
standing in the door cursing Wright when the:skirmish took 
place. Clements and witness were leaning on the counter talking 
to each other. Witness heard a scrimage behind him—did 
not pay much attention to it at first, but hearing such a noise, 
he turned around to see. He saw Mercer and Lee; Lee was 
about one pace from Mercer, leaving the house, apparently -in 
great haste. Witness saw blood shining on the floor, and Mer- 
cer was standing with a bloody knife in his hand; his hand 
and his face were both covered with blood; and blood was drip- 
ping from both. ‘Witness stepped up to his side, saw him shut 
his knife and put it in his pocket.. He, Mercer, folléwed Lee 
out of doors,.and witness followed Mercer. Witness saw Lee 
lying on the ground flat of his belly ; Mereéy. stepped up in 4 
or 5 steps of him and stopped. Witness observed to Mercer 
that he (the latter) had killed Lee, and that he must stay there 
until the families of Lee and Mercer.were both sent for. Wit- 
ness took. hold of Mercer and a short barrelled gun which 
Mercer held -in his hand. Upon witness telling him that he 
had killed Lee, Mercer said, did you see me do it? Witness 
told him that he did not see him hit him the lick or licks which 
killed him, but that he saw him, with his bloody knife and his 
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face and hands all dripping with blood; that he saw him shut 
his knife ‘and put it in his pocket. When witness. told him 
that, he, Mercer, after a little while, let loose the gun which 
he had hold, slipped his hand into his pocket, pulled out his 
knife and threw it away. Witness told the crowed present 
where they might go and find the knife; they hunted for it 
there and found it. Old man Lewis Lee and his family came 

about this time and witness gave Mercer.up to Lewis Lee 
—Lewis Lee was bailiff—telling L. Lee that he might do as 
he pleased with ‘Mercer, and L. Lee said he would try and take 
care ofhim. Lewis Lee pressed witness, in behalf of the State, 
to help guard him that night. Witness said he would do no 
such a ‘thing, unless he, Lee, gat. a rope and confined Mercer. 
A rope was sent for and put around Mercer’s neck:; witness 
said’that somebody might give: Mercer a ‘knife to cut loose, and 
suggested to have his hands tied down. Another: rope was ob- 
tained, and. Mereet’s hands ‘tied down with it; prisoner at the 
bar.is the Mercer spoken of by the-witness; the difficulty took 
place a short time after dark, there’ was a candle burning in 
the room; witness was not exceeding three steps from where 
he saw Lee and Mercer, when he turned ‘aroun] to look, after 
hearing the skirtiish’; did not see’ or hear any body else in 
the room when he so turned around, except himself, Clements, 
Lee and Mercer ;- thinks that if any other one had been in the 
room, he would have seen him. From what he'saw and heard, 
he thinks only the four persons above mentioned were in the 
room at'that time. - Prisoner did not have his gun inside of the 
room, but as witness thinks, he got it in the porch. Mercer 
was very bloody, the right side, the right hand and the right 
side ‘of his face were’ all bloody and dripping with ‘blood. 
Green Lee: had fallen down, and as witness thinks, was dead 
when witness and others got out to him; ‘he lay not more than 
14 or 15 steps from the house; witness saw the wounds of Lee 
examined after Lee’s death ; saw six wounds on Lee, one’ whs 
under the left j jaw, and the neck vein was there cut in two; one 
was below that; just above the collar bone; and the vein was 
cut in two there also; another was on the lower part of the head, 
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behind about where the skull and neck join; two others were 
on the left side, situated rather towards.the back; one was 
nearly, but not quite in the center of the breast. Witness 
thinks that one of the wounds in the side seemed to reach the 
hollow, and as some thought, cut his liver; the wound under 
the left jaw witness thinks was about an incl: or two-deep ; it 
was large enough to swallow the whole knife blade.. 

Wiley King, crogs-examined for the prisoner, says: that 
prisoner was, aS far as witness knows, a man. of peaceable and 
clever character. Witness had lived near him some 8 or 10 
years. Green B. Lee was, as it was said, Mercer’s brother-in- 
law. Witness knows nothing against Green B. Lee’s general 
character for peace and quietude. Witness saw deceased on 
that day there drunk; deceased had a fight with Samuel Wright 
on the night of the day of the killing. Samuel Wright was 
standing near. the door doing nothing, when deceased knocked 
him down and stamped him. Deceased told Wright, he, 
Wright, had promised him, deceased, to vote a Whig tieket, 
and that he, a.damned rascal, had voted a Democratic ticket. 
Deceased called Wright a damned rascal and damned scamp, 
and.told him to leave, and was abusing him up to-the time the 
difficulty took place with deceased and prisoner. Wright ‘did 
not return after deceased had knocked ‘him down, nor did de- 
ceased knock Wright again. Deceased was standing in the 
door, inside of the house, cursing ard abusing Wright. Wright 
had gone out of the house, as humble as any negro or dog, but 
witness does not know whether Wright went out in the piazza 
or out in the yard. Witness saw the fight between deceased 
and Samuel Wright, but did not see Mercer, the*prisoner, at 
that time. When witness heard the scrimmage, witness turned 
round, but did not see prisoner strike-a blow. Witness heard 
deceased cursing from the time deceased knocked «Wright 
down, up to the time the scrimmage took place. Witness has 
frequently seén deceased and prisoner at gatherings together 
—so far as witness knows, they were friendly. ‘Witness does 
not know that prisoner was drunk on the day the killing took 
place. Witness did not see prisoner drunk. Witness did not 
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see or hear of deceased being in any. other difficulty that day 
or night. Witness and deceased had. no. difficulty with each 
other on that day or night. Witness was a little groggy on the 
fore part of that day. Witness did not drink any in the eve- 
ning, according to witness’s best recollection and knowledge. 

Witness did not drink any. after three o’vlock of that day. 
Witness was not drunk at sunset of that day. Witness did not, 
after sunset, have ,out his knife in his hands. with his sleeves 
rolled up, and: swear he would have his supper off of that 
crowd before he left there. Witness does not know any thing 
about his walking’ about in a rage with hig sleeves rolled up 
after sunset.of that day, cursing and swearing. Witness, at 
the time of the killing, lived about four miles from the place, 
where the killing took’ place. Witness moved from the place 
he then lived at in January last. Witness now lives in Pike 
County, Alabama, some sixty or seventy miles from this place. 

Witness was here at last Court as a witnessin this.case. ‘Wit- 
ness then lived where he now lives. Witness states, by way of 
correction, he, witness, was not drunk at sunset, but had. liquor 
in him. Deceased, as witness looked towards the door, from 
where’ he stood by the counter, was. to the right of the door. 

Witness did not. enter into any bonds as a witness, to return 
here until last Court. ) 

James H. Jackson, sworn upon the part of the State, says : 
On the 12th day of November, 1853, at Bumbletown; Stewart 
County, Ga. witness, on the night of that day, had started 
from Bumbletown, but does not recollect how far, heard a loud 
noise of talking behind ; witness supposing there was going to 
be a fight, determined to go back and see -abont it. When 
witness got back, Wiley King was holding prisoner with one 
hand and a double barrelled gun in the other. Mr. King said 
to prisoner, he, prisoner, could not leave there, and told him 
he had, killed deceased, and that he, prisoner, could: not leave. 
Mr. King said to prisoner you have killed Green B: Lee. Mr. 
Lee was lying on the ground before the door, dead—we kept 
prisoner there till Mr. Lee, the father of Green B. Lee came, 
who said prisoner had killed his son, and he should hang—pris- 
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oner spoke very low, and said” he had done nothing’more than 
he wanted to do, and did not care if they hung him or. what 
they done with him. -Prisoner, after this, spoke :to me, wit- 
ness, very low, and said he had a ‘ten dollar gold piece which 
he would give me, witness, if I-would cut the rope and let him 
get away. Witness was called upon by Mr. Lewis Lee, an offi- 
cer, and required to assist in guarding the prisoner during that 
night. Witnéss was guarding prisoner, or acting as a guard, 
at the time prisoner offered ‘him the ten dollar gold piece to cut 
the rope and let him get away. Witness went 'to Bumbletown 
in the early part of that day. Witness left to go home about 
a half an hour after night, and had gone some sixty yards, 
when he heard the noise’alluded to above. Witness saw Mr. 
Green B. Lee and Mr. Sam’) Wright there on that day drunk, 
but saw no body else there drunk that day. Deceased knocked 
Sam’l Wright down and kicked him, as witness heard others 
say, before witness left. Mr. King and Mr. Clements were not 
drunk after. night, nor was witness drunk—if there was any 
one in the grocery after night, that did not drink with us, wit- 
ness does not know it. Witness thought all were staying to 
take their drams. ‘Witness did not, on his return, see Mr. 
Wright immediately. Witnéss was not présent when prisoner 
was tied with the rope. Mr. King and Clenients assisted to 
guard prisoner that night. “Mi. King, Clements, prisoner and 
myself were in the grocery when Col. Lee remarked, prisoner 
had killed his son, and that he should hang for it.’ The gro- 
cery was about 12 feet square, clear of the counter, as near as 
witness can guess at it. Witness thinks he did say, on his 
oath, before, that Col. Lee remarked that prisoner had killed 
his son, and that he, prisoner, should hang for it, and he still 
thinks Col: Lee said'so. At the time the remark was made, 
prisoner Was sitting down in the back part of the house, and 
was'squatted down before prisoner. The offer, by the prisoner, 
of the ten dollar gold piece to witness, to cut the rope and let 
him go, was made after Col. Lee made the remark alluded to. 
Witness went up to prisoner after this; ‘twas then the offer of 
the gold piece was made to witness by prisoner. Witness did 
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not mention.to any of the:guard the offer of the ten dollar gold 
piece to witness, onthe part of the prisoner. Witness does-not 
recollect to whom he first mentioned the offer of the bribe; ; it 
Was some time after prisoner was put in jail, that witness men- 
tioned to Col. Lee the offer of the bribe; and also the state- 
ment of prisoner to the remark of Col. Lee, that prisoner 
should hang. This conversation with Col. Lee occurred the 
first of December, about the time witness wanted to go to Ala- 
banm. Col. Lee then had witness subpeetied, but does not re- 
collect whether it was then December or a little before. Wit- 
ness’s home was at Mr. Barnett’s and Mr. Hendrick’s at and 
about the time witness made the communication as above.. 
Witness has been staying at Mrs..Lee’s, the mother of deceas- 
ed some, early in the year, and has been picking out ‘cotton 
there tliis fall, and was there some little in the summer. 

It was sometime after prisoner came up here and was put in 
jail, thatwitness made to Col. Lee the communication, that 
prisoner offered witness a-ten dollar gold piece to cut the rope 
and. let ,him go on the night of the killing, and that witness 
heard prisoner say,--in reply. to Col. Lee’s remark, that pris- 
oner had killed his son, and should hang. for it, that -he had 
done nothing more than he wanted to do, and he did not care 
what they done with him—whether they hung him or not. 
This communication was made before witness.came up here to 
testify atthe commitment trial; witness does not know, it 
might not have been more than a week before. 

Clem Clement's third witness, on the part of the State, says: 
Witness was present when Mr. Green B. Lee was killed; wit- 
ness and: Wiley. King had been standing talking to each other 
across the counter ; witness thinks he turned, and as-he turned 
back, W. King turned-off-and started out of doors, and prison- 
er was in two or-three feet of the door, going out ;' witness does 
not recollect that any one was in the grocery-room just, before 
the fracas.commeneed, but.Green B. Lee, prisoner and King. 
When Wiley tarned and went out prisoner followed him, and 
witness followed prisoner ;. witness did not see deceased go, out 
of the house; when we all got out deceased was lying 5 or 6 
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steps out in the yard and prisoner was standing, with a double- 
barrelled gun in his hand, in the piazza; and Wiley King said 
to prisoner, you have killed that man and I am going to take 
you, and took hold of prisoner and the gun at the same time; 
and after holding awhile King said, prisoner you had as well 
stand still, for I have got you. Then King said prisoner took 
something out of his pocket and tossed it off; King pointed to 
where the prisoner threw the knife or whatever it was, and 
Mr. Elias Taylor and John Mercer, prisoner’s son, went to 
hunt the knife or whatever it was, and John Mercer found a knife 
—a white handle, double-bladed knife, and should take it to 
be worth fifty cents. The knife was bloody when it was picked 
up; it had fresh blood onit. When John Mercer carried some 
clothes home from this place, he stopped at my grocery; I be- 
lieved the clothes to be those the prisoner had on when he 
killed dec’d; Iexamined the left pocket first, and found no blood 
in it; I then examined the right pocket, in which had apparently 
been a bloody knife; there was right smart of blood on these 
clothes. When witness noticed prisoner his right hand and his 
face was bloody all over; there was right smart of blood spilt 
on the floor of the house ; there was right smart of blood also on 
the ground where deceased fell; deceased did not move hand 
nor foot, as witness could see, after he fell. The puddle of 
blood inside the house was some 3 or 4 feet from the door. 
Witness should take prisoner to have been sober that day, as 
prisoner did not take but two drinks that day that witness saw. 
All this occurred on the 12th day of last November, in the 
21st district of Stewart County. Prisoner frequently visited 
witness’s grocery; at any other day when prisoner came to 
witness’s grocery and was asked to drink, prisoner was always 
ready to take some with them; but on that day he refused’ 
over and over again. Witness does not think that prisoner had 
the gun in the house, but does not know. Prisoner did not 
muster that day; prisoner was in the house at the time of the 
muster; prisoner looked like he was perfectly sober when he 
came to the grocery. Witness did not put it down that any 
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one asked prisoner to drink that day, and therefore he cannot 
say. Prisoner was particularly called on, by name, by. more 
than one, to drink, and refused. W. King drank some that 
day; witness did not see him refuse that day; witness saw 
King, after this happened, drink; witness does not think he 
saw Mr. King drink any right before the fracas commenced ; 
witness drank some that day; does not know that any one asked 
him to drink with them that day, and does not know that he 
refused to drink with any one. Mr, King was not so drunk 
that he did not know. what he was about; witness was not 
drunk but had been drinking ; did not consider Mr. King drunk 
at any time that day, but had been drinking; thinks Mr. King 
slacked off drinking hefore night; does not recollect any thing 
of Mr. King’s cursing and swearing in witness’s piazza, between 
sunset and dark. Witness slept, that night, on a sheep-skin in 
the grocery; went to sleep that night about 12 o’clock, before 
or after; thinks King was awake when witness went to bed; 
witness did not get up that night till morning, when he got up 
for good that day. (Question asked witness.) Did you not 
tell Thomas Childers, at Henry Harrison’s on next morning 
after the killing, that you were so drunk you did not know any 
thing about the case? Witness auswers—He did not. (Ques- 
tion.) Did you, at Bumbletown, a day or two after the trans- 
action, have a conversation with Green D. Sims, in which you 
said that you were so drunk that you knew nothing about the 
case? , Witness answers—He did not. Prisoner’s general 
character, as a peaceable man, so far as I know was good; he 
was always peaceable about me, until that day. Witness has 
been acquainted with prisoner for ten or fifteen years. Dec’d, 
when drunk, was an insulting, turbulent and overbearing man. 
Witness thinks Mr. King might have had more liquor in him in 
the evening than at 12 o’clock, and not have shown it. 
Franklin A. Cartlidge, 4th witness on the part of the State,. 
sworn, says: Witness was at Bumbletown, in this county, on 
the day that Green B. Lee was killed; it was dusk when wit- 
ness left there; that day, after they got through mustering,. 
deceased jumped up into the piazza and said, all you good 
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Union Scott Whigs come up and take something to drink on 
my expenses ; and prisoner said—did you hear that? and re- 
peated it twice; and some one spdéke and said—yes, but I 
would not care for it. Prisoner then threw himself back ‘and 
run both hands into his pocket, and drew his.knife so that wit- 
ness could see half the handle, but did not pull it clear out, 
and gritted his teeth and said, mankind, I will make him 
suffer for them very words; I will take satisfaction out of his - 
body before I leave this place, or before we'll leave this 
place, one or the other. 

Examined on the part of the defence: Witness left Charles 
Matthis on the morning of the killing, and got to Bumbletown 
between 12 o’clock and sun-up, but does not recollect the ex- 
act time; as near as he can recollect, it was between 8 and 10 
o’clock ; when witness got to Bumbletown muster had not com- 
menced when witness got there; Chas. L. Matthis went with 
witness that day; Green B. Lee commanded: the muster that 
day; the muster took place facing the piazza, betweeri it and 
the road; it is about one hundred yards from the piazza to the 
road. Witness returned to Stewart County in July or August, 
1853 ; left Bumbletown about deep dusk, nearly dark, on the 
day of the muster; did not see Mr. King after sun-down, and 
the last time witness recollects him was about } or } hour be- 
fore sun-down. Witness cannot say, at that time, that King 
was drunk; though he had been drinking; nor cannot say that 
he was half drunk, though Mr. King was mad; there had been 
a little fuss there that day, between Crawford and Fussell ; 
Mr. King and deceased had no difficulty that day that witness 
knows of; witness was not in the grocery after sunset. From 
about sunset until I, witness, left, witness, as well as he can 
recollect, was in the yard; witness did not see King have out 
his knife about half hour before sun-down. Green Lee was 
not drunk, but had been drinking, and was in liquor; it was 
in the evening, after 12 o’clock, that the muster broke up. 
Witness cannot say that it was 2, or 3, or 5 o'clock; it was 
awhile after the muster broke up, that deceased jumped up in- 
to the piazza and asked all the Union Scott Whigs to come up 
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and take some liquor; witness cannot say whether it was half 
an hour, 2 hours or 3 hours; it was late in the evening; wit- 
ness cannot state who was standing round prisoner at the time 
he made the threats against deceased, as he knew precious few 
men there ; there were some three or four, and may be more, 
but I do not know the men but one, and that was Mr. Lee, the 
old gentleman. Witness told Charles L. Matthis, as witness 
_and Matthis went home, that he heard prisoner make the 
threats spoken of before against deceased, arid Matthis was the 
first one witness mentioned it to; the reason witness did not 
tell Col. Lee of it, he was afraid he would have to be a witness. 
The knife which prisoner drew so witness saw the handle, was 
a white handle knife—kind of a round handle knife; witness 
thinks that that was the first day he had been to Bumbletown. 
Jacob Mercer, the prisoner, is the person witness heard make 
the threats spoken of. , 
Mrs. Mary Ellis. Witness went to Bumbletown, in this 
county, on the night Green B. Lee was killed, in company with 
Mrs. Mercer, wife of prisoner, and her children; witness had 
heard deceased was killed—this'was the cause of her going; 
witness heard prisoner say he did kill Green B. Lee, and would 
do it if it was to do again; witness was some three steps from 
the prisoner ‘at’ the time of his saying so; witness thinks, of 
late years, prisoner, when drinking, was cross and contrary in 
his family, and lay off a good deal; witness identifies the pris- 
oner at the bar as the one who made the assertion that he did 
kill the deceased, &c. and examined for the defence. It was 
some 9 or 10-0’clock when witness heard prisoner make the re- 
mark, as she thinks; prisoner was in the piazza of the grocery 
at the time; there were a good many in the piazza at the 
time; there were men around prisoner at the time, closer to 
him than witness was; witness thinks it was Eaton Jackson 
was talking to prisoner at the time; if so, is not mistaken; 
witness expects there were a good deal more than a half dozen 
in the piazza at the time this remark was made. Witness 
staid all night at Col. Lee’s the night before she cume up to town 
to be sworn as a witness at the commitment trial of prisoner ; she 
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had been subpeened as a witness a day or two before that, and 
had been sent for by Mrs. Lee to come there and stay all night. 
Henry Harrison was in the piazza at the time prisoner made 
the remark, that he had killed deceased. . Prisoner, at the time 
he made the remark, spoke in a common tone of voice. Wit- 
ness does not recollect that she told any one of this statement 
of prisoner, except Mary Crompton, until she was sworn here 
on the commitment trial. Prisoner did not bear the name of 
a very quiet man in the neighborhood. | 

Samuel Wright, 6th witness on the part of the State, sworn, 
says: Witness was at Bumbletown, in the 21st dist. in this 
county, the morning after the killing of Green B. Lee. On 
that morning, witness asked prisoner how he felt ; prisoner an- 
swered he would feel better if he had some coffee. Witness 
then asked prisoner how he felt about the scrimage or fracas 
of the over-night, or what he had done, his answer was, “ Sam 
I have done nothing more than I expected I would do four 
years ago. Prisoner at the bar was the man witness was talk- 
ing to. Prisoner was in the piazza of Clem Clements’ store at 
the time—the remains of ‘Green B. Lee were in the piazza at 
that time. Witness did not examine, but saw the wounds on 
the body of deceased on Sunday night. Deceased had six 
wounds on his body, two on the neck, one in the edge of ‘the 
hair, one wound was under the ear, across the neck, wide 
enough to have laid -witness’s finger in it, an inch and a half 
long—it looked like it might have been an inch deep; the oth- 
er wound was under the first, near the collar bone, and looked 
like the knife went straight in and out. There were two 
wounds on the left side, which witness thinks entered the hol- 
low, the other wound was near the left nipple. From witness’s 
examination and the appearance of the wounds on the body of 
Green B. Lee, witness thinks he must have come to his death 
from them. The upper wound on the neck looked like it went 
immediately across the large vein in the neck. Witness has 
known prisoner some 12 or 14 years; during all that time 
prisoner has been a peaceable and quiet man, so far as witness 
knows; part of this time witness lived in the yard and in the 
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edge of the yard of prisoner. Witness was with prisoner fre- 
quently when sober and when drunk ; so far as witness knows, 
prisoner was particularly friendly to Green B. Lee, the de- 
ceased; witness has known deceased some 12 or 14 years; 
witness would count deceased, when in liquor, to be an insult- 
ing, turbulent and overbearing man, and did not seem to care 
who he insulted. Witness was at Bumbletown the evening of 
the killing ; witness did not know what occurred the night of 
the killing. Witness was drunk and don’t recollect any thing 
about it. Witness does not recolleet any thing of being 
knocked down and stamped that day; witness drank some be- 
fore the muster, but was not, at that time, drunk. Witness 
recollects all very well during the muster; witness cannot tell 
any thing about whether Wiley King and Clem Clements were 
drunk or not. Mr. Mercer, the prisoner, mustered that day ; 
there were some 3 or 4 persons in the piazza at the time wit- 
ness heard prisoner say he had done nothing more than he ex- 
pected to do four years ago, Mc. The prisoner said nothing 
about killing Mr. Lee in those remarks; does not know that he, 
prisoner, had any reference to it; prisoner said, about a month 
or two before the killing, when about to leave my house to 
come to Lumpkin, shook hands with me and wife and the chil- 
dren, and stated he was: always sorry to leave his friends, for 
he did not know what might happen before he got back. Ques- 
tion. Did you not swear, at the commitment trial of prisoner, 
that at the time of the confession of prisoner to witness, that 
‘Wm. McCree was present? Answer: If witness so testified 
at that:trial, witness does not now recollect; witness does not 
recollect that Mr. McCree was in the piazza, but to the best - 
of his recollection he was on the ground; witness does not re- 
member whether he swore, at the commitment trial, that G. 
D. Sims was present in the piazza at the time or not ; witness 
does not recollect that he testified, at the commitment trial, as 
to the names of any particular persons being in the piazza at 
the time of the confession by prisoner to witness; witness says 
that it seems to him that Mr. Perkins was in the piazza, and so 
aight Mr. Wade have been in there. At the time that pris- 
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oner made these confessions to witness, witness thinks he was 
sober enough to recollect; witness had taken one drink, that 
he recollects, and had drank so much the over-night, that he 
felt very bad at the time that prisoner made these confessions 
to witness; witness considered him a drunk man, but he might 
have been more sober than he took him tobe. Witness had 
blood on him next morning after the killing—does not know 
how it came there. 

Re-examined by the State: From the appearance of the 
wounds on deceased, witness thinks they were made by a knife; 
witness saw blood in the house, in the piazza, and out of doors, 
and on the counter too, on the floor and also some on a barrel 
head in the house. The blood which was upon witness was on 
his shoulder and down his breast. Witness does not know how 
he got the blood on him; the counter was about waist high ; 
witness does not recollect sitting down by prisoner that night; 
Witness remained on the ground the whole of Saturday night; 
witness was in the grocery next morning after the killing, and 
took a drink at the counter. The blood on the’ counter looked 
fresh; witness says there was no other fracas the night of the 
killing that he knows of, except the one between prisoner and 
deceased ; witness does not know, of his own knowledge, that 
there was any fracas between prisoner and deceased that night; 
witness saw blood, in splotches, all about’over the floor; ‘the 
blood on the counter was sprinkled about on the counter for 2 
or 3 feet; one puddle about the size of his hand, not more than 
2 feet from the end of the counter; witness had blood on his 
face next morning after the killing; the blood on the counter 
was about 2 feet from the end of the counter nearest the door. 

Charles T. Connelly, 7th witness on the part of the State, 
says: When he was passing by Clem Clements’ grocery on 
Sunday morning after the killing, he saw a man lying in the 
piazza of the grocery, in the North end, that he supposed to be 
deceased ; he saw, at the same time, prisoner at the South end 
ef the piazza, apparently confined; then witness drove within 
25 or 30 yards where the dead man was lying, and walked to- 
wards the end of the piazza, where the dead man was lying, 
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and met ’squire Johnson just before he got to the end of the 
piazza; after a few words conversation with Mr. Johnson, we 
walked together to where the dead man was lying, and saw the 
wounds from which he supposed he had come to his death. 
Witness walked away from the deceased, and was called twice 
by the prisoner to come to him; he then went to prisoner; as 
he was approaching prisoner, prisoner says, Connelly, I am 
in strings; witness replied, I see you are, and I am sorry to see 
it; witness, upon approaching prisoner shook hands with him; 
witness then asked prisoner, Mr. Mercer, how came you to kill 
Lee, or what caused you to do it? His reply was, I can’t tell 
you now what caused me to doit. I then asked Mr. Mercer if 
they were in a row or difficulty, that caused him to kill him; 
prisoner replied no, there had’nt a word passed between us. 
He then went on to remark, it is done as you see it there, but 
I cannot tell you now what caused me to do it, but I will ac- 
knowledge the whole truth to the Court. Witness saw 3 
wounds upon deceased, one just back of the bur of the ear, one 
about midway his neck, and one just where the neck and collar 
bone join. ‘The 2 wounds upon the neck had the appearance 
of deep wounds. From the appearance of those wounds, wit- 
ness would say that deceased came to his death by reason of 
them. Witness, upon a further examination, saw 3 other 
wounds upon deceased, making in all six. . 

Wm. H. Cravy. Witness was jailor of this county at the 
last term of this Court, and has been ever since. Prisoner has 
been in witness’s custody since then, except a very short time ; 
witness alluded to the time prisoner made his escape from jail. 
Prisoner, at the time of his escape, was in jail under charge of 
killing Green B. Lee. Prisoner was caught and brought back. 
Prisoner, with James Hogan and Simeon Lester, and two ne- 
groes, at the time of making his escape, was confined in the 
dungeon; all got out except Lester; witness carried prisoner 
provisions twice a day, from the time of his commitment to the 
time of his escape. Witness gave prisoner, during this time, 
such as he had at his own table—such as. coffee, &c.; witness 
carried prisoner as good as he had himself; witness had coffee, 
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bread and meat, sometimes flour bread, sometimes corn bread; 
if any flour bread was left, it was carried; if+ not, witness did 
not wait tohave any more baked; witness does not know, but 
thinks he carried prisoner coffee every day until his escape; 
witness thinks prisoner broke out of jail some time in April or 
May, shortly after our last Superior Court ; -witness did not 
see prisoner when he went out of jail; witness does not know 
whether prisoner sought to do witness any injury or not in his 
effort to get away ;' witness had not been to jail the day pris- 
oner broke out since morning; ‘twas then about night, at the 
time prisoner went out of jail; witness had unlocked the jail ; 
if prisoner offered to do witness any hurt he did not see or hear 
it; witness thinks that prisoner was the cause of witness’ going 
into the dungeon ; when witness went to the dungeon, a negro 
who was confined within, asked witness to take a piece of mo- 
ney and get him some tobacco; witness paying no attention to 
it, the prisoner at the bar remarked that the negro had but a 
short time to live, and thought he ought to have all the luxuries 
he could procure, whereupon he went into the dungeon to get 
the money, supposing the negroes were chained. 

Green D. Sims for defence: Witness was at Bumbletown on 
the morning after the killing of Green B: Lee. On that day, 
Sunday ‘evening, witness had a conversation with Clem Clem- 
ents in regard to the difficulty of the evening before. Clem- 
ents told witness that he was drunk, and did not know any 
thing about it. When witness went to Bumbletown about 9 or 
10 o’clock on Sunday morning prisoner was tied. Witness 





tried to rouse prisoner up but could not; witness considered 


prisoner at that time drunk. ' 

Charles L. Matthis: Witness was at the place called Bum- 
bletown, in this‘county, the day Green B. Lee was killed, at 
night ; witness left there between sunset and dark; about dusk 
Clem Clements was, as witness thinks, drunk—the reason wit- 
ness thinks Clements was drunk, witness, about the time he 
was leaving, called to Clements for someliquor; Clements was 
resting on the counter, his head lying’ over it and paid no atten- 
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tion to it; witness noticed the prisoner sitting in the piazza 
late in the evening drunk; the last witness noticed Wiley 
King was between sunset and dark, or about sundown; at 
that time King was charging round there; witness thought 
King was going to get into a fight; King passed by witness 
and others with his sleeves rolled pp, and remarked he was go- 
ing to eat his supper off that crowd, or could do it that night, 
remarking that some 2 years before he had been cut to pieces 
there; witness thought King pretty drunk at that time. 


Examined by the State: Witness had.a conversation with 
W. W. Lee in the month of last December about this transac- 
tion at Col. Lee’s house ; in that conversation, witness told W. 
W. Lee that prisoner drank less the’ day of the killing than 
usual ; witness knows of no difficulty which ever occurre] be- 
tween prisoner and deceased; witness drank some; was not 
drunk ; went there sober and came away sober; had taken a 
drink or two in the course of the day; witness did not hear 
prisoner say that he killed deceased ; Clem Clements is pretty. 
deaf, but sometimes can hear very well, at other times he can- 
not. 


Thomas Childer, witness sworn for the defendant, says: Wit- 
ness went to Bumbletown some two or three hours by sun on 
Sunday morning, after the killing of Green B. Lee; witness 
asked for Clem Clements. when witness arrived, and was told 
he was at Mr. Harrison’s,; witness went over there ; witness 
went into the house, and at the fireside witness found Mr. 
Clements ; witness asked Mr. Clements to tell him about the 
murder scrape; Clements ‘told witness he could not do it, for 
he was very drunk. . Clem Clements did tell witness at Henry 
Harrison’s, on the morning after the difficulty, that he, Clem- 
ents, was so drunk that he knew nothing about the case. No 
one was present at Harrison’s at the time the conversation al— 
luded to above took place, except witness and Clements. Mr. 
Harrison’s house has two rooms; Clements was in the North 
room ; witness and Clements remained in conversation only for 
a short time; no one came in during the time that witness re- 
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collects; witness was duly sober that morning—had not drank 
a drop up to that time. 

Jno. Mercer. Witness was at Bumbletown the day Green B. 
Lee was killed, at night; left Bumbletown half an hour after 
‘dark; prisoner, at the time witness left, was drunker than wit- 
ness had ever seen him before ; witness went back'to Bumble- 
town that night, and remained there all night; liquor was given 
prisoner that night ; prisoner was as drunk, if not drunker, till 
next morning, as he was the over night. 

Samuel.S. Johnson. Witness was at Bumbletown’ the day 
that Green B. Lee was killed, at night. Witness left between 
sunset and dark; witness returned about 12 at night ; witness 
lives better than 4 miles from Bumbletown; a negro of Col. 
Lee’s came after witness; witness remained at Bumbletown 
the balance of the night; after witness returned, prisoner was 
drinking liquor during that night; witness would consider pris- 
oner drunk next morning ; witness did not notice Clem Clem- 
ents particularly, at any time that evening. Witness and Mc- 
Gee were the officers who committed prisoner to jail; after 
witness returned to Bumbletown that night, after the killing, 
witness noticed that prisoner’s clothes were very bloody; wit- 
ness identifies the knife presented as the knife produced at the 
commitment trial, or one so much like it that witness would 
take it for the same; witness remembers it because of its 
being a white handle knife and having peculiar spots on 
the handle; the knife was bloody at that time—’tis bloody 
now; witness saw prisoner with just such a knife the eve- 
‘ning before deceased was killed; witness takes this to be 
the same knife prisoner had in the evening of the killing; wit- 
ness came with prisoner to Lumpkin; prisoner attempted to 
get away from them between this and John Ball’s mill; he 
tried to escape about a mile from this place; prisoner got, at 
that time, some sixty or.seventy yards from the road; Mr. 
Hendrick overtook prisoner; prisoner jumped off his horse 
and ran on foot; witness thinks this occurred on Sunday eve- 
ning after the killing; prisoner had been drinking, but was 
soberer than he had been; witness thinks, at that time, pris- 
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oner could beat witness running; prisoner’s hands were tied at 
the time ; witness met prisoner and'the crowd bringing him to 
Lumpkin, between the 11 and 12 mile posts, from town, and 
Witness came on with them. At the commitment of prisoner, 
witness asked prisoner what he killed Green B. Lee for? Pris- 
oner answered—he did not know, for he had nothing against 
him. 
D. W. C. Thornton, witness for defendant, sworn, says: 
Witness was at Bumbletown the day of the muster, the day the 
difficulty occurred, at night ; witness left there half or an hour 
by sun, in the evening; witness's impression, at the time was, 
that prisoner, at the time witness left, was drunk; witness was 
present and with the prisoner at the time deceased invited the 
Union Scott Whigs in to drink; witness and prisoper were — 
standing or sitting together, at the time, in talking distance, 
when deceased gave in the invitation mentioned; prisoner re- 
wnarked to witriess, “ Do you hear that?” or can you stand 
that, and asked witness to go in and call out some Democratic 
liquor ; witness told him no—and witness thinks prisoner re- 
marked, if witness did not do it, he, prisoner, would; prisoner 
used no abusive language or made any threats, in witness’s 
presence, against the deceased; witness thinks prisoner and 
witness remained together some ten or fifteen minutes, at that 
time. 

Henry Harrison. Witness lives some two hundred and fifty 
or three hundred yarJs from Bumbletown; was at Bumbletown 
the night after the killmg—the noise of the people that re- 
mained at Bumbletown ani screams of Mrs. Lee, was what 
carried witness back to. Bumbletown that night; witness saw 
Green B. Lee lying dead; prisoner was in the yard standing 
up, and witness found W. King guarding prisoner ; witness 
did not think Wiley King drunk;. this, witness supposes, was 
a half. or three quarters of an hour after the killing; witness 
conversed with Wiley King and noticed him particularly, and 
witness did not look on him as a drunken man; witness saw 
and,talked some few words with prisoner that night; witness 
did not look on prisoner.as being very drunk, though he was 
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in liquor; witness saw and talked some with prisorer next 
morning; witness thought him about the same as the night be- 
fore—did not regard him as being very-drunk, but in. liquor 
some ; witness thought, from the conversation he had with pris- 
oner, that prisoner had his: ordinary faculties of memory and 
reason; witness thought. prisoner talked like he knew what he 
was doing ; witness lias known prisoner some twenty yours 
knew him well; witness has known some little of prisoner’s 
general character; when drinking, of late years, from wit- 
ness knowledge of prisoner, witness thinks prisoner was a 
little inclined to be a dangerous man when in liquor. _ Witness 
says that for the last four, years prisoner has had the character 
of being a dangerous man when in liquor. When witness left 
Bumbletown and returned that night, witness looked on Clem 
Clements as being pretty far along in liquor—tolerable drunk. 

Witness talked with Clements, he seemed to be tolerable ra- 
tional, talked as though he knew something of what was going 
on about. 

After the Court had charged the Jury aiid they were about 
retiring, Counsel for prisoner asked the Court to charge the 
law as to confessions; whereupon,-the Court instructed them 
that confessions were permitted, by the Court, to go before the 
Jury as any other evidence; and although the Court might al- 
low them to go to the Jury, yet, they should weigh them as 
they did other testimony; and the rule of law was, that any 
confession made under the “influence of hope or fear, was no 
evidence, whatever, and they should disregard it entirely ;_ but 
if they should believe that the prisoner made confessions with- 
out any such influence operating upon him, and did so freely 
and voluntarily, then such confessions was the highest kind of 
evidence against him ;”’ and to which Counsel for the defendant 
did not then, but now excepts. . 

The cause being closed, the Jury returned the following ver- 
dict, to-wit: We, the Jury, find the prisoner, Jacob Mercer, 
guilty of wilful murder. 

Whereupon, the defendant, by his Counsel, moved for a new * 
trial, on the following grounds, to-wit: 
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1st. That the finding of the Jury was contrary to the evi- 
‘dence submitted in the case. 

2d. That the finding of the Jury was contrary to the charge 
of the Court. 

3d. That the finding of the Jury is contrary to the law. 

4th. That one of the Jury who sat upon and tried said case, 
to-wit: Richard F. Bostwick, had formed and expressed an 
opinion as to the guilt of said defendant, and had said, pre- 
vious to the trial of said case, that said defendant ought to and 
would be hung, as will fully appear by reference to-the affida- 
‘vits hereto annexed. 

5th. That Richard F. Bostwick, one of the Jurors, was not 
willing to said verdict, but consented to it because the major- 
ity was against him, and he could do nothing from the fact of 
a majority of the Jury. being against him, and that the ques- 
tions propounded to the Jurors, when put upon their voir dire, 
was contrary to law. 

The following affidavits were. introduced in ‘support of said 
motion for a new trial, to-wit :. 


GrorGia—STEwaRtT County: 

Before me personally came Elisha Woodard, who being duly 
sworn, deposeth and saith on oath that some time since, about 
a month or two ago, he was in the grocery store of Richard F. 
Bostwick; that said Bostwick and some other persons were 
talking about the circumstances of the murder of Green B. Lee 
by Jacob Mercer; that said Bostwick replied (alluding to the 
circumstances of the murder as then stated) that said Mercer 
ought to be hung. E. WOODARD. 

Sworn to and iocstined before me, this Oct. 26th, 1854, 

C. J. Waker, J. I. C. 


GrorGIA—StTEwartT County: 

Before me personally came James Jones, who being duly 
sworn, deposeth and saith on oath, that after the impannelling 
of the Jury in the case of The State vs. Jacob Mercer, that he 
mentioned to Burwell R. Harrison, one of the State’s Attor- 
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neys, that he had selected a bad Juror in the person of Richard 
F. Bostwick, for that he thought said Bostwick would never 
return a verdict of guilty; that said Harrison replied that he, 
Bostwiek, would hang him, for he had heard him, Bostwick, 
say that he, Mercer, would, or ought to be hung. 
JAMES JONES. 
Sworn to and subscribed before me this October 26th, meee. 
C. J. Waker, J. I. C. 


GrEORGIA—STEWART COUNTY: 

Personally came Jacob Mercer, who being duly sworn, de- 
poseth and saith, that upon the trial of the case of The State 
vs. Jacob Mercer, that he had never heard of the expression of 
any opinion by Richard F. Bostwick, one of the Jury who tried 
said case, as to his guilt or innocence, and that he did not 
know that said Richard F. Bostwick had said that deponent 
ought to and would be hung. 

JACOB MERCER. 

Sworn to and subscribed before me this October 26th, 1854.. 

C. J. WALKER, J. I. C. 


The State’s Counsel then introduced B. R. Harrison, Esq: 
one of the Attorneys for the State, and he testified that it 
was true he had heard R. F. Bostwick express opinions unfa- 
vorable to prisoner. The Solicitor General then introduced 
John A. Tucker, C.'A. Evans and E. H. Beall, Esqrs. Attor-. 
neys for defendant, who each testified that they had never 
heard said Bostwick express any opinion as to the guilt or in- 
nocence of the prisoner. 

The Solicitor then introduced Thomas H. Morton, one of 
the Jurors who tried the case, to prove that Rich. F. Bostwick 
was one of the last who agreed to the verdict; and said Mor- 
- ton testified that said Bostwick did not agree to the verdict at 
all, but said he could not do any thing, as they were all against 
him. 

The defendant’s Counsel then introduced the following affi- 
davit, to-wit: 
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GroraIA—StTEwaRT County: 

Before me personally came Marion J. Jenkins, who being 
duly sworn, saith that this morning, (next after the trial of Ja- 
cob Mercer for murder) Richard Harrison, one of the Jurors 
who tried said case, told deponent that he did not believe Mer- 
cer ought to have been convicted, and that he, said Harrison, 
would not have agreed to the verdict but for the’ fact that they 
were all against him; and Richard F. Bostwick and they could 
not do any thing by themselves. 4 

MARION J. JENKINS. 

Sworn to and subscribed before me this October 26th, 1854. 

C. J. Watker, J. I. C. 


And the defendant’s Counsel then introduced the statements 
of E. H. Beall, Calvin J. Walker and John A. Tucker, Attor- 
neys in the case, who each stated in his place that Richard 
Harrison had told them that he did not agree to the verdict, 
but suffered it to be so brought in, because he could not con- 
trol the rest of the Jury. 

When the Jury returned their verdict, they were polled, and 
each agreed to the verdict. 

Upon these exceptions error is assigned. 


J. Jounson; Tucker & Beatt, for plaintiff in error. 


RaMsEY, Harrison and B. F. Worri11, for ‘defendant in 
error. 


By the Court.—Starnes, J. delivering the opinion. 


[1.] When the Jurors were called up in this case} they were 
asked by the Solicitor General “if they had any conscientious 
scruples as to capital punishment,” this offence having been 
committed before the Act of the last Genéral Assembly, au- 
thorizing such questions. No objection was made, at the time, 
by the prisoner’s Counsel, and no decision on the point was 
asked for, or made by the Court. He may have supposed, and 
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he.had the right to suppose, that the questions were put by an 
understanding between the counsel, and that all objections 
were waived. We think, therefore, that in this proceeding 
the Court committed no error by not interposing, supposing 
that the questions were not authorized by law to be put in this 
case. | 

But we are not sure of this. We rather incline to think 
that the provisions of this Act, merely regulating the form of 
trial as they do, apply to all trials taking place after the pas- 
sage of the Act, whether the offence was committed before or 
not. 


[2.] In the course of his charge, Judge CRAWFORD remark- 
ed, that confessions were the ‘“highest kind of evidence ;” and 
of this, complaint is made. It is insisted that confessions may 
not be the highest kind of evidence; that they may be made 
under such circumstances as tend to involve them in doubt or 
suspicion.. And that the charge of the Court was calculated 
to lead the minds of the Jury away from the inquiry, whether 
or not any such circumstances existed in this case; whether or 
not the confessions of this prisoner may not have been made 
while he was in a state of mind and body which lessened the 
value of his admissions, and rendered them not the highest 
kind of evidence. 


That justice may be done to: the charge on this head, we 
should look to the circumstances under which it was given. 
The charge had been concluded, and the Jury were about to 
retire when the Counsel for prisoner arose and asked the Court 
to “charge the Jury as to confessions.”” Thereupon, the Court 
instructed the Jury, that “confessions were permitted to go 
before the Jury, and although permitted so to go, yet they 
should weigh them as they did other testimony; and the rule 
of law was, that any confession made under the influence of 
hope or fear, was no evidence whatever, and they should disre- 
gard it entirely ; but if they should believe that the prisoner made 
confessions without any such influence upon him, and did so 
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freely and voluntarily, then such confessions were the highest 
kind of evidence against him.” 

Tt will be observed that the Court was thus requested, in 
general terms, to charge the Jury “as to confessions,” and 
gave in charge the general and elementary principles which 
govern the subject. In a general point of view, all that was 
charged was correct, and if there were any special circumstan- 
ces in the evidence, which took this case out of the general 
rule, to these the attention of the Court should have been call- 
ed. Inthe absence of this, and looking to the generality of 
the request, the Court may have rightly presumed that only 
the general instruetion was desired. But [perhaps it may be 
said, that if the charge be examined closely, enough was con- 
tained in it to direct the attention of the Jury to any circum- 
stances which might lessen the value of the confessions as evi- 
dence; for we find the Court, while telling the Jury, that if 
the confessions, fc. were freely and voluntarily given, they 
were the highest kind of evidence; at the same time saying, 
that they should be weighed by them as any other testimony. 

After verdict in this case, a motion was made for a new 
trial, and. over-ruled by the Court on all the grounds taken. 
And this decision is before us, alleged to be erroneous, because - 
—1. The verdict was contrary to the evidence. 2. To the 
charge of the Court. 38. Because it was contrary to law. 

[3.] A very forcible criticism has been made upon the char-. 
acter of this testimony, and we have felt the weight of it. It 
is alleged that most, if not all the witnesses who were present 
at this homicide, were in a state of beastly intoxication, and 
very unfit, properly to take cognizance of, or to report what 
transpired. 

This is partly true. But though true, there are several cir- 
cumstances not depending on the statements of the drunken wit- 
nesses, (we speak not now of the admissions made by the pris- 
oner,) which authorize a strong suspicion that the decedent: 
came to his death at the hands of the prisoner. Yet these were 
not entirely satisfactory; and hence, during a part of the con- 
siderable time which we have had this case under advisement,. 
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we have hesitated to say that this prisoner should be deprived 
of his life upon such testimony. Not that it was all the testi- 
mony of drunken witnesses; but that a very large portion of 
that which was material, was so. And not that we were pre- 
pared to say, that any other verdict could have been rendered 
on this evidence; but that we felt, as Judges, that the respon- 
sibility of depriving our fellow-man of life, upon such testimo- 
ny, was very great; and that in consideration of the circum- 
stances, as no witness had seen the mortal blows given, and 
the evidence, upon which reliance was chiefly had, as we 
thought, for a conviction, was circumstantial, the sentence might 
have been commuted to perpetual imprisonment in the peniten- 
tiary. And a majority of this Court were inclined to send the 
case back with instructions to this effect. 

Upon looking more narrowly into the testimony, however, 
we have become satisfied, that there is evidence of the prison- 
er’s guilt, which is not circumstantial—evidence consisting of 
confessions made by him, and deposed to, in part, by witnesses 
who were not intoxicated, and whose testimony is not impeach- 
ed. 

We find James H. Jackson:saying, that the father of Green 
B. Lee (the decedent) came up, after the homicide had been 
committed, and said, that the prisoner had killed his son, “and 
‘should hang,”’ when “prisoner spoke very low, and said, he had 
done nothing more than he wanted to do, and he did not care 
if they hung him, or what they did with him.” *‘ 

Mrs. Mary Ellis, a witness who was not one of those who 
were said to have been more or less intoxicated, says that she 
went to the place where the homicide was committed, on the 
night decedent was killed, with Mrs. Mercer (prisoner's wife) 
and her children—“ heard prisoner say he did kill Green B. 
Lee, and would do it if it was to do again.” 

Samuel Wright said, that “on the morning after the killing 
of Green B. Lee, was at B—asked prisoner how he felt. 
Prisoner answered he would feel better if he had some coffee. 
W. then asked prisoner how he felt about the serimmage or 
fracas of the over night, or what he had done: his answer was, 
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‘Sam, I have done nothing more than I omneen I would do 
four years ago’.” 

Charles T. Connally (a witness of whose high’ character for 
respectability the eloquent Counsel for the prisoner speaks) 
says, that he “was called twice by prisoner to come to him. 
He then went. As he was approaching, prisoner says, ‘ Con- 
nally, I am in strings’. Witness replied, ‘I see you are; I 
am sorry for it’. Witness then asked, ‘how came you to kill 
Lee, or what caused you to do it?’” [Did the prisoner deny 
it, or prevaricate, or speak doubtingly, like one who had com- 
mitted the act in a dream of madness? Let us see.] “ His 
reply was, ‘I can’t tell you now what caused me to do it.’” 
[We might conjecture that this arose from his not recollecting. 
But mark what follows :] ‘I then asked if they were in a row 
or difficulty that caused him to kill him. Prisoner replied, 
‘no; there had not a word passed.between us.’ He then went 
on to remark—‘ It is done as you see it there,’ (this was next 
morning, in view of the decedent) ‘but I cannot tell you, now, 
what caused me éo do. it. 1 will acknowledge the whole truth 
to the Court.’”’ 

Samuel J. Johnson, a witness-for the defendant, swears that 
‘‘ at commitment trial, he asked prisoner what he killed Green 
B. Lee for. Prisoner answered he did not know, for he had 
nothing against him.” 

In view of these confessions, and taking them in connection 
with all the other testimony, we have felt constrained to say 
that the verdict of the Jury was supported by the evidence ; 
and that we see no reason, because of the intoxicated condition 
in which some of the witnesses were, to disturb the judgment 

in this case. 

‘[4.] It was argued that the verdict was contrary to law, be- 
cause that this prisoner was overcome with liquor, until (as it 
was insisted the testimony shows) he knew not what he was do- 
ing, if he did take the life of the decedent; that he had no 
malice against him (who was his brother-in-law) but that he 
struck the mortal blows in irresponsible madness. 

To this appeal, we oppose the law of the land—the law which 
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declares, that voluntary drunkenness “shall not be an excuse 
for any crime.”’. To it we oppose more than this; we present 
reason, plain policy, and the facts of this sad case. Let us 
glance at these facts for a moment. _ 

On the 12th day of November, 1853, there was a militia 
muster at a place called Bumbletown, in Stewart County. 
Many persons were assembled, and among them one or more 
candidates for public office. Out of this circumstance, perhaps, 
grew some electioneering and political excitement after the 
muster. Not a little strong drink, too, was consumed upon the 
occasion, and the decedent, who seems to have been a leading 
man at the place, called upon his party friends to drink with 
him ; when the prisoner, who thought the brother-in-law of the 
decedent, was opposed to him in politics, expressed some exas- 
peration, and proposed that a candidate of the opposite party, 
who was present, should also call for drink. As night ap- 
proached, most of the company dispersed ; but some remained, 
apparently for the purpose of prolonging the debauch at one 
of those sinks of iniquity and sources of crime—a grog-shop— 
for that particular place made and provided. _ Here these per- 
sons, among them the decedent and the prisoner, assembled, 
and.all continued:to ply themselves with the vile drink there 
retailed—a drink as ‘thick and slab” with poisonous and in- 
flaming ingredients, (according to the description given by the 
Counsel for the prisoner,) as was ever the disgusting liquid in 
a witch’s cauldron ; ‘until every man, including even the dispen- 
ser of the mischief:working fluid, (fit minister for such’an altar) 
the keeper of the shop himself, had become more or less intox- 
icated. Then it was, when the night had considerably advan- 
ced, that a quarrel arose, (as is of course. always to be expected 
on such occasions,) between some of those present. . The dece- 
dent still giving vent to something like political excitement, 
knocked down one of the company, of whom he spoke as obnox- 
ious to him from this cause, and thrust him fromthe house. 
The next thing stated is, that the prisoner, (very: probably es- 
pousing the cause of his political friend,) is seen in contact with 
the decedent, with a bloody knife in his hands—his face and 
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hands dripping with blood ; and presently afterwards, the de- 
cedent is found dead, conned, with several ghastly wounds. 
Subsequently, the prisoner throws his knife into the bushes, 
according to the evidence. It is found and indentified asa 
knife which he had previously owned. And afterwards, he 
confesses to several persons that he had taken the life of the 
decedent. 

We shall not continue this reference to the testimony. Our 
only object has been, by this. slight resume to show, that going 
upon the supposition that the decedent was slain by the priso- 
ner, there is nothing in the evidence, (such as is contended for 
by his Counsel) the effect of which is to show an excuse in his 
drunken madness. He voluntarily placed himself in. this sit- 
uation, even. if he were thus drunk, and if he continued to in- 
one himself with liquor until he had reached such a pitch of 

endish -phrenzy, that without any cause which can be assign- 
ed, unless it be mere political excitement, he could imbrue his 
hands in his brother’s blood, there can be no excuse for such 
voluntary madness—there can and should be no excuse for it; 
because it shows a heart fatally bent: on mischief, and desper- 
ately at enmity with mankind. If it. should be excused, .what 
good and peaceable citizen is safe who may chance to come in 
contact with the reckless ruffian in his cups, or the drunken 
debauchee fresh from his midnight revel? 

There is, in the evidence, a statement by an unimpeached 
witness, (Henry Harrison) who says that he has known prisoner 
for twenty years, and that for “the last four years he has had 
the character of being a dangerous man when in liquor.” If 
this be so, there.is the more reason why he should be held res-. 
ponsible for such an act, committed in a state of voluntary 
drunkenness. 

_[5.] One of the assignments of error in this case >is, that the 
Court refused a new-trial on the ground that Richard F. Bost- 
wick, a Juror who tried this prisoner, had before the trial form- 
ed and. expressed an opinion as to the guilt of the prisoner, viz: 
had said that “he ought to be, and would be hung.” 

The record shows, that the “said Bostwick and some other 
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persons were talking about the circumstances of the murder,” 
&e. that a statement was made in relation thereto by some one 
present, and “ that said Bostwick replied, if such were so, that 
said Mercer ought “to be hung.” Bostick was not put upen 
his voir dire. And as the Court below decided, the statement 
showed that he had no fixed opinion on the subject, or preju- 
dice against the prisoner, but the remark was a mere loose ob- 
servation founded on the unsworn statement then made in his 
presence ; and indeed, was cautiously guarded, for he said, ‘‘if 
that were so,” &c. The presumption is, from the record, that 
such an impression would have yielded to evidence delivered 
under oath, and that triors would so have found, had he been 
put upon triors. 

[6.] It is also urged that the Court should have granted a 
new trial, because Richard Harrison, one of the Jury who tried 
the prisoner, had informed several persons, whose statements 
appear in the record, that “he did not agree to the verdict, 
but suffered it to be brought in, because he could not. control 
the rest of the Jury.” 

In the first place, this assertion.of the Juror is not sustained 
by the record. That shows, he did agree to the verdict, in the 
way which is known to the law. In the next place, a Juror 
cannot be allowed, in this way, to impeach his verdict. The 
practice is too plainly improper and dangerous, to need any 
further comment from us. 

It is our solemn duty to affirm this judgment. 





No. 32.— Wii1am D. Suocktey, plaintiff in error, vs. G. O. 
Davis and others, defendants in error. 


[{1.] In attachment, the bond, though, for a sum greater than double ‘the 
amount sworn to be due, is good. 
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Attachment, in Marion Superior Court. Decision by Judge 
Perkins, August Term, 1854. 


The only question in this case is—whether an attachment 
bond, given under the Act of 1833, is good, which is for more 
than double the amount of the debt sworn to. The Court be- 
low held the attachment to be good, and this decision is assign- 
ed as error. 


OLIveER, for plaintiff in error. 
Pryor, for defendant in error. 
By the Court.—Bunnin@, J. delivering-the opinion. 


[1.] The Act-of 1833, to amend and explain the second see- 
tion of the Attachment Act, of the 18th of February, 1799, re- 
quires, in attachments, the plaintiff to give the defendant bond 
and security, ina sum at least equal to double the amount 
sworn to be due. 

The meaning of this requisition is, that no bond, for a sum 
less than double the amount sworn to be due, shall be received; 
but that any bond for-a sum equal to double that amount, or 
for. a sum greater than double that amount, shall be received. 

This is clear, both from the words of this Act, and from the 
words of the part of the Act of 1799, which this Act was pass- 
ed toamend. Those words are—“shall take bond and security 
of the party for whom the same may be granted, in double the 
sum to be attached’’—not in at least double the sum to be at- 
tached. 

_In this case the bond was for a sum equal to more than dou- 
ble the amount sworn to be due. 
The Court was right, therefore, in holding the bond good. 
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No. 83.—WIu1aM D. SHock zy, plaintiff in error, vs..G. O. 
Davis and others, defendants in error. 


[1.] Where A agrees with B that in consideration that B will become his 
surety to C, he, A, will turn over choses in action for his indemnity : Held, 
that A being in failing circumstances, a Court of Equity will decree a spe- 
cific performance of the contract. 


In Equity, in Marion Superior Court. Decision by Judge 
CrAwForD, August Term, 1854. 


G. O. Davis and others became the sureties of Wm. D. 
Shockley on two promissory notes, amounting to $1200, upon 
the agreement’ and promise of Shockley to turn over and trans- 
fer to them his books of account and other evidence of debt, to 
secure them from loss by reason of their suretyship. These 
books, &c. were partnership assets of Shockley & Wooding. 
Davis and his co-sureties filed their bill, alleging that Shockley 
had refused to comply with his agreement; that he was in fail- 
ing circumstances, and that suit was pending against them on 
the notes. The prayer was for a specific performance. 

The over-ruling of a demurrer to this bill is the error assign- 
ed in this case. 


OuIvER and §. Hatt, for plaintiff in error. 
Pryor, for defendants in error. 


By the Court.—Lumpk1y, J. delivering the opinion. 


[1.] Can this bill be sustained, filed as it is to enforce the 
specific performance of an agreement, to turn over choses in 
action to indemnify the complainants against their seeurityship 
for the defendant? 

It is demurred to on several grounds. It is denied that a 
Court of Equity has jurisdiction over a bill for the specific per- 
formance of a contract, relative to chattels. And ordinarily, 
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it has not, for the reason that adequate compensation, it was 
supposed, could be recovered at Law, for the breach of such a 
contract. All parties are entitled to a compliance with their 
contracts. And it is no good excuse, that they may recover 
damages at Law for their breach. Instead of the party’s hav- 
ing the benefit of his own agreement, the objection upon prin- 
ciple to this whole doctrine is, that it allows a Court and Jury 
to substitute so much money as they may think sufficient to in- 
demnify the party against the injury he has sustained. Reme- 
dial justice will be incomplete, until this defect in the law is 
cured; and until it shall be established, that all parties shall 
be entitled to have their contracts executed, if it be practicable, 
due regard being had to the rights of third persons which have 
intervened. 

But whatever imperfection may exist in this respect, there is 
no want of power in the Courts to maintain this bill, provided 
it was properly framed. The bill is not brought to enforce a 
contract of sale respecting chattels, but to compel the defend- 
ant to execute the indemnity which he promised to the com- 
plainants, to induce them to become his sureties. No satisfac- 
tion could be made for the failure to perform such an underta- 
king, especially by a defendant who is, as alleged by the bill, 
“in sinking circumstances,” and against whom judgments may 
be previously obtained by others. In which event, the remedy 
at Law would prove to be wholly unavailing. 

Nor is it any answer against the equity jurisdiction, that the 
complainant may attach or obtain a ne exeat. Did the com- 
plainants go into Court upon general principles of Equity, it 
would be competent to show that they had an adequate and 
ample Common Law remedy. But not so when they pray the 
specific performance of a contract. 

This bill, however, is deficient in two particulars. First. In. 
not stating what books of account or evidences of debt were to 
be turned over. If the.complainants were unable to specify 
these choses in action with minuteness, for want of access to- 
them, they should have charged this fact, by way of excuse for 
their want of particularity, and have called upon the defendant 
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to supply the deficiency. The charge, in this respect, is too 
vague. The decree cannot be more definite than the bill— 
and if rendered, could not be enforced for uncertainty. Sup- 
pose a decree were rendered in conformity to the prayer of the 
bill, that the defendant turn over to the complainant his books 
of account and other evidences of debt, and an attachment were 
moved against him for not complying with the decree, could a 
Court determine whether he had or had not? 

But again, the notes for which the complainants - became 
surety are, upon their face, the individual debts of Wm. D. 
Shockley. Prima facie, he nad no right to pledge the part- 
nership effects for their payment, or to secure those who were 
bound for him. ‘True, the bill: shows that these notes were 
given for the partnership debt of Shockley & Wooding, to P. 
McLaren & Co.; still, it should have been distinctly averred 
that these notes, although made by Shockley alone, were never- 
theless the notes of the firm. 

If the bill be amended in these particulars and supported by 
satisfactory proof, the complainants will be entitled to the re- 
dress which they seek. 





No. 34.—Joun Jounson, Ordinary &ec. of Muscogee County, 
plaintiff in error, vs. THE GOVERNOR, ex rel., FRANCIS J. 
AxBorT and others, defendants in error. 


{[1.] An Act to authorize and require the Treasurer of the Poor School Fund, 
in the County of Muscogee, to pay, before any other claims, over to certain 
teachers of poor children in said County, for the years 1851 and 1852,. out 
of the poor school fund thereof, the full amount of their accounts, and all 
arrearages due them for teaching poor children in said years, out of any 
fands now in hand, or out of the first that may be received, approved Jan- 
uary 10th, 1854: Held, not to impair the obligation of any legal contract, 
and therefore is not unconstitutional. 
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[2.] The Act of 1852, making the Ordinary a Commissioner for the poor 
school fund, does not require, that if there be not enough funds in hand, at 
the end of each year, to pay the teachers in fall, the balances due them are 
to be postponed until the teachers of ensuing years are paid out of the 
funds of the year in which their services are rendered. But the amount of 

* each teacher’s account for the current year, fixed according to the rates pre- 
scribed in that Act, after all older and just claims have been paid, is to be 
paid in full, if there be enough to pay in full; if not, ratably : and the bal- 
ances due stand in order to be paid out of the taxation of the next year, be- 
fore the accounts of teachers for services rendered in that year. 

[3.] The claims of the teachers of 1851 and 1852, in Muscogee County, on 
which only a ratable proportion has been paid, have not been satisfied in 
full, because there were not funds enough raised, by taxation, during these 
years, to pay them; but the unpaid balances are just and valid claims 
against the State, which may be justly paid as directed by the Legislature 
in the Act of 1854, out of any funds now in the hands of the Treasurer, or 
the first which may be received by him. 


Mandamus, in Muscogee Superior Court. Decision by 
Judge WorRILL, June adjourned Term, 1854. 


The General Assembly of 1853-4, passed an Act authorizing 
and requiring the Treasurer of the Poor School Fund of Mus- 
cogee County, to pay to each and all teachers of poor children, 
for the years 1851 and 1852, out of the poor school. fund, 
the full amount of their accounts, and all arrearages due them, 
out of any funds in hand.or the first that may be received. 

Francis Abbott, a teacher of poor children for the year 1853, 
prayed a mandamus against Johnson, the Ordinary and ez off- 
cto Commissioner of poor school fund, requiring him to show 
cause why he-did not pay over to him the amount of his account 
from the fund of 1853. Johnson returned to the mandamus 
these facts: That he had in hand from the poor school tax, 
recommended and assessed for 1853, and from the State poor 
school fund, sufficient to pay the teachers for 1853, five cents 
per day for each scholar. But that under the before-men- 
tioned Act of 1853-4, the teachers for 1851 and 1852, claim- 
ed to be paid out of this fund; that the failure of the Spring 
Term of the Superior Court of Muscogee, for 1852, rendered it 
impossible to lay a poor school tax for that year; and hence, 
the failure to pay the teachers for that year. He prayed the 
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direction of the Court as to his duty in the premises, and .es- 

pecially as to the mode of auditing the accounts. The Court 

directed the fund to be paid to the teachers for the year 1853. 
This decision is assigned as error. 


Ingram and CRAWFORD, for plaintiff in error. 
W. WILuiaMs, for defendant in error. 
By the Court.—StTaryes, J. delivering the opinion. 


This is a contest between teachers of poor children in the 
County of Muscogee, for the years 1851, 1852 and 1853, in 
relation to a fund in the hands of the Ordinary, raised by tax- 
ation of the year 1853. 

We think that it is to be inferred from the record before us, 
that the teachers of 1851 and 1852, have not been paid the 
amount of their claims upon the county, in full. That record 
shows that the accounts of the teachers of 1851 were audited 
by the Inferior Court, and paid according to the order of that 
Court, by the County Treasurer—some of them at the rate of 
4} cents a scholar, per day, and certain of them receiving spe- 
cific amounts. ‘The balance due on claims of these persons, is 
not shown; but it appears that such a balance exists. 

By reason that'the Superior Court did not hold a session, in 
Muscogee County, in the Spring of 1852, and of the consequent 
failure on the:part of the Grand Jury to. make the necessary 
recommen@ition, the proper fund was not raised for that year ; 
and the <eachers of the year have been. paid 1 cent and 6 mills 
a schular, per day, only; and there is, therefore, a balance not 
paid to them for their services during that year. 

Before January, 1852, this subject was regulated by the pro- 
visions of the’ Act of 1843, and payments were made by the 
commissioners according to the amount of the poor school fund 
in hand, and on such terms as were determined by the commis- 
sioners. But the law seems not to ~have fixed any rate of 
charges by which such teachers were to be regulated. 
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The Statute of 1852 gives this whole matter into the care of 
the Ordinary, as commissioner, and fixes a rate of charges, viz: 
the rates shall not exceed the amounts usually charged by the 
teacher, nor such maximum as may be established by the Ordi- 
nary in each county. 

Two objections are suggested by the relator, as lying in the 
way of carrying this Act of 1854 into effect—and one seems 
to have occured to the Ordinary. 

1. It is said that the Act is contrary to the 10th section of 
the 1st Art. in the Constitution of the U. States as impairing 
the obligation of a contract. 2. It is said that the accounts 
of 1851 and 1852, have been paid in full. 

[1.] The first objection is not tenable, because there is no 
such contract as is supposed. No pledge has been made by 
the State, upon the faith of which these teachers have acted, 
that they were to be paid out of the taxation of 1853. The 
@rdinary may have put this construction upon the Act of 1852, 
and he may have made agreements with certain of these teach- 
ers, that for their services, they shall be paid out of the fund 
of that year; and the effect of this Act of 1854 may be to de- 
feat such stipulations. But if the State has pledged itself to 
no such stipulation, the Ordinary had no authority to bind 
the State to any such agreement, and no contract to this effect 
binding on the State has been made. 

The Act of 1852 declares, that the Ordinary “shall pay 
teachers of poor children in the following manner, that is 
to say: he shall keep on file every such account for the tuition 
of children on the list for each year, as shall be rendered to 
him, on or before the 25th day of December, in that year, pro- 
ven by the oath of the teacher, specifying the number of days 
each child was taught, not exceeding the usual rates of such 
teacher, nor exceeding such maximum as may be established 
by the Ordinary in each county; and after the 25th day of 
December, he shall proceed to pay all such accounts in full, if 
the funds in hand be sufficient, or ratably, if insufficient, and 
always keeping as a fund for the next year, any surplus which 
may be left.” 
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[2.] Now we think that a proper construction of these provis- 
ions does not make it necessary for us. to say, that if there be 
not enough funds in hand at the end of each year to pay the 
accounts of the teachers for each year in full, the balances due 
then, are to be postponed until the teachers of ensuing years 
are paid out of the funds of the year in which their services are 
rendered. This might be to postpone the payment of such bal- 
ances forever. But our construction of this Act is, that the 
amount of each teacher’s account is to be fixed in the way pre- 
scribed; that out of the fund in the Ordinary’s hands, after all 
older and just claims have been paid, the teachers for the- 
current year shall be paid—in full, if there be enough to pay 
them in full, if not ratably ; and the balances due shall stand 
in order to be paid out of the taxation of the next year, before 
the accounts of teachers for services rendered in that year. 
And so on from year to year—the first services will be first 
paid. This is certainly the just and equitable rule. In all 
similar cases of claims, the first in point of time, is superior in 
Equity. And we know not why this poor laborer should not 
be as worthy of his hire, as others, and equally entitled to have 
the benefit of the principles of justice. 

In this view of the matter, if the Ordinary has contracted 
with the teachers of 1853, and agreed to pay them out of the 
fund of that year, if there be sufficient in his hands for this 
purpose, and in preference to older claims, he has transcended 
his authority, and the act is not binding on the Legislature. 
And not being so, in the same spirit of equity and justice to 
which we have referred, the Legislature had the right to say, 
as they have said, by the Act of 1854, that the oldest accounts 
shall be first paid. 

[3.] The relator insists also, that the accounts of these 
teachers for the years 1851 and 1852, have been paid and sat- 
isfied in full. 

We believe it is not denied, that they have beeen paid a 
ratable proportion, only, of what they were entitled to charge; 
and it is insisted that they have been paid in full, only because, 
according to the construction which the relator placed upon the 
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law, each set of teachers for a particular year were required to 
be paid out of the fund raised for that year. And the fund for: 
these two years being exhausted by the payments which had 
been made, there was nothing left out of which these teachers. 
might be paid. 

Such is not the construction which we place upon the law. 
The whole debt was due the teachers. Only a ratable propor- 
tion was paid. The debt was due by the State. The State 
owns all the funds raised by taxation, out of which poor teach- 
ers are to be paid, and if the Legisleture, by the Act of 1852, 
has not authorized the Ordinary to pay the teachers of each 
year, first out of the funds raised in that year; (and we have. 
shown, that it has not done so) then it had the perfect right, 
and it was its duty, to direct that payment should be made out 
of such fund in the hands of the Ordinary, to its creditors, 
these teachers. 

As to the difficulty suggested by the Ordinary, that the Act 
of 1854 does not provide a rate of payment or measure of val- 
ue, by which the teachers of 1851 and 1852 are to be paid, we 
remark, that the Act of 1852 provides the rule which we have 
already stated, that such teachers shall be paid aceording to 
rates which do not exceed the amounts usually charged by the 
teacher, nor such maximum as may be established by the Or- 
dinary in each county. And as the act of 1854, under con- 
sideration, is in part materia with that of 1852, it is fair to 
presume, that the rule provided by the latter was in the Leg- 
islative mind, because it is a reasonable and just rule; and 
hence, the Ordinary may adopt it, in our opinion, in settling 
with the teachers of 1851, under the directions of the Act of 
1854. | 

Judgment reversed. 
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No. 35.—Ann E. McDovaatp, adm’x, &c. of Daniel Me- 
Dougald, plaintiff in error, vs. EDWARD CaREY, assignee, 
&c. defendant in error. 


[1.] Where, in the record of a case of sci. fa. to make parties, no order by 
the Court appeared, and there was no record of a suggestion before the 
Clerk, and order by him: Held, inasmuch as the Statutes do not require 
this, and there is some doubt as to the signification of the 65th rule of 
Court, a different construction of said rule having prevailed: inasmuch as 
the filing of said order was only necessary to the symmetry of the record, 
and not to the substantial justice of the case, and an amendment might 
have been made nunc pro tunc ; and as the Court is not well satisfied as to 
the proper construction of this rule, that it will not disturb a settled prac- 
tice, which has dispensed with the filing of said suggestion and order. 


Scire facias, in Muscogee Superior Court. Decision by 
Judge WorRILL, June Term, 1854. 


This was a scire facias to make Ann E. McDougald, as 
adm’x of Daniel McDougald, a party to a cause pending at his 
death. The death of defendant, Daniel McDougald, was 
suggested of record, at July Term 1853, but no order for sez. 
fa. to issue. Counsel for Mrs. McDougald moved to quash 
the sci. fa. on this ground, and because they insisted the cause 
was discontinued and abated. The Court refused the motion, 
and this is the error assigned. 


Judge Bennine having been of Counsel in this case, did. 
not preside. 


Jouwson & Patterson, for plaintiff in error. 
DovuaueErty, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] For the plaintiff in error, it is argued, that every scire 
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facias issued for the purpose of making parties, should be found- 
ed upon an intelligiblerecord. That accordingly, when the de- 
fendant in this case died, an order by the Court, directing 
scire facias to issue, should have been placed upon the minutes ; 
or if not, a suggestion and order should have been made in 
writing, before the Clerk, and filed among the proceedings in 
the cause. That without such order, the record lacks symme- 
try, and is unintelligible. 

We agree with the Counsel for the plaintiff in error, that 
such an order of file is needed, that the record in such a case 
may be rendered easily intelligible. But we incline to think, 
that by the Statutes regulating the issuing of scire facias, this 
may be done by the Clerk without the granting or filing of this 
order. 

It is said that if our legislation is lacking in this regard, the 
65th Common Law Rule of Court prescribes this requirement. 
To this it is replied, that the provisions of this section apply 
only to cases of sctre facias to revive judgment. There is some- 
thing in the language employed, to encourage this conclasion. 
Yet we believe the uniform construction has always been, in 
our State, that this section applied to cases of sc¢re facias to 
make parties. The practice, however, we think, has not been 
to enter a formal order directing sczre facias to issue; but xf- 
ter the suggestion, it has usually been issued as matter of 
course. 

However all this may be, we are not of the opinion that the 
absence of such order, in this case, was a fatal defect; for 
whether the question is controlled by the Statute or the rule 
of Court, the order might have been put of file by way of 
amendment, nunc pro tune. In either point of view, it issues 
as matter of course; and the filing of the same is merely for 
the symmetry and completion of the record. Considering, 
then, that no substantial justice is to be effected by sending 
back the case, and somewhat doubtful, as we are, as to the 
proper construction to be placed upon this rule of Court, we 
hesitate to disturb a settled practice, by interfering with the 
judgment of the Court below. 
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the minutes were given in evidence as follows: 
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No. 36.—Epwarp Ket.oge & Co. plaintiffs in error, vs. BuCK- 
LER & SHortT, defendants in error. THE SAME vs. GREEN 
B. Mayo, defendant in error. 


{1.] A judgment does not become dormant, if there is an execution issued 
from it within two years from its date, and if entries by the Sheriff, on the 
execution, follow one another at intervals of less than seven years. 

[2.] Af. fa. which exists by virtue of a special order of the Court, as an or- 
der which, though it calls the fi. fa. an alias, says that the fi. fa. is to stand 
in lieu of a lost original is not an alias fi. fa. but is an established copy of 
a lost original fi. fa. 


,[3.] It is illegal for the Sheriff to sell under a fi. fa. property on which he 


has not levied the fi. fa. 
[4.] The Sheriff is not subject to be ruled out of his county. 


Illegality, in Muscogee Superior Court. Decision by Judge 
WorRILL, at June Adjourned Term, 1854. 


In 1838, a fi. fa. was issued from Muscogee Superior Court, » 
in favor of Edward Kellogg & Co. against Buckler & Short. 
It was levied 29th January, 1839, which levy was sold March 
ist, 1839. In Sept. 1847, Wm. H. Gilmore, Sheriff of Lee~ 
County, levied the fi. fa. In June, 1853, G. B. Mayo, then 
Sheriff of Lee County, offered this levy for sale. In the mean- 
time, the original fi. fa. being lost, at May Term, 1848, of 
Muscogee Superior Court, an order was passed that the Clerk 
issue an alias fi. fa. in lieu of the lost original. Short, one of 
the defendants, interposed an affidavit of illegality to the sale 
by Mayo, Sheriff of Lee— 

ist. Because the judgment on which the fi. fa. issued, is 
dormant. 

2d. Because the alias fi. fa. was illegally issued. 

3d. Because the levy, as advertised by Mayo, was, as ap- 
peared by said fi. fa. ordered to be dismissed, and no sale can 
be had under the same. 

On the trial of this illegality, sundry orders and entries on 
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Ist. The order at May Term, 1848, ordering an alias fi. fa. 
to issue. 

2d. An order June 3d, 1848, ordering the levy in Lee to 
be entered on the alias fi. fa. 

3d. At December Term, 1848, a motion made by Short to 
set aside the alias fi. fa.—I1st. Because established: without 
notice to defendant. 2d. Because the judgment was dormant; 
and 3d. Because it was paid off. 

4th. An order at June Term, 1849, making the entries on 
the fi. fa. by consent, a part of the record. 

oth. An order at May Term, 1851, stating, that it appear- 
ing that the fi. fa. had been levied, after which a ca. sa. had 
been issued, and Short arrested under the ca. sa. and it not 
appearing that any disposition had been made of said arrest: 
Ordered, that the levy be dismissed and the fi. fa. be returned 
to office. This order was entered on the fi. fa. 

6th. A ca. sa. issued 6th day of November, 1840, on this 
judgment, with this entry on the back of ca. sa. (Copied from 
executions.) Received, Columbus, May 3d, 1839, $495,3),, 
in part of this fi. fa. proceeds of the above stated sale, from 
Joseph D. Bethune, Esq. Sheriff, and Tax and Jury fee, $5 00. 

PHILIP T. SCHLEY, Att’y for pl’ffs. 
With an arrest of Short on the ca. sa. Tth Nov. 1840, by the 
Deputy Sheriff—Short’s bond to appear and take the Honest 
Debtor’s Oath, and an entry, by the Sheriff, of “Discharged 
‘by order of plaintiff’s Attorney, without having paid the amount 
“due 14th June, 1851.” 

Tth. June 16th, 1851, a motion by Short’s Counsel, to en- 
ter on minutes, nwne pro tunc, an entry from Bench Docket, 
opposite the ca. sa. and Sheriff’s return of “non-suit at Octo- 
ber Term, 1841,” with an issue made up thereon by the Coun- 
sel for plaintiffs. 

‘With this evidence before the Court, Counsel for plaintiffs 
moved to disniiss the illegality. The Court refused the mo- 
tion and sustained the illegality, and this decision is assigned as 
error. 

At the same term of Muscogee Superior Court, Counsel for 
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Kellogg & Co. moved a rule against Green B. Mayo, Sheriff 
of Lee County, to show cause why he should not pay over the 
money due on said fi. fa. Mayo showed for cause the forego- 
ing state of facts; and farther, that he was not subject to rule 
in Muscogee County. The Court refused to grant the rule 
absolute, and this decision is. assigned as error. Both cases 
were heard together in the Supreme Court. 


e 
JOHNSON & PATTERSON, for plaintiffs in error. 
H. Hott, for defendants in error. 


By the Court.—BeEnnin@, J. delivering the opinion. 


In the first of these two cases, the sole question is, whether 
the Court below was right in refusing to dismiss the illegality 
proceeding. 

The first ground assigned in the illegality proceeding was, 
that the judgment had become dormant. 

The Act of 1822, commonly called the Dormant Judgment 
Act, declares that “all judgments” “on which no execution 
shall be sued out, or which execution, if sued out, no return 
shall be made by the proper officer for executing and returning 
the same, within seven years from the date of the judgment, 
shall be void and of no effect.” 

In this case, the judgment was obtained in 1838. In the 
same year, or early in the next, a fi. fa. was issued from the 
judgment. In 1839 this fi, fa. was levied;.and soon after- 
wards, in the same year, the property levied on wassold. All 
this was entered, by the Sheriff, on the fi. fa. 

On the 6th of November, 1840, a ca. sa. was issued from the 
judgment. On the 7th of November, 1840, Short, one of the 
defendants, was arrested under the ca. sa. and he gave bond 
for his appearance to take the benefit of the Honest Debtor’s 
Act. 

All this was entered on the ca. sa. by the Sheriff’s deputy, 
the officer making the arrest. 
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In September, 1847, the fi. fa. was again levied—this time, 
by Gilmore, the Sheriff of Lee. And the levy was entered, by 
him, as Sheriff, on the fi. fa. 

In 1853, Mayo, who had then become the Sheriff of Lee, of- 
fered the property thus levied on for sale; and to prevent him 
from selling the property, Short interposed the affidavit of ille- 
gality ; to dismiss which, the motion aforesaid was made. The 
Sheriff properly returned this affidavit. 

It thus appears, that the judgment, at the time when this 
affidavit was put in, had not become dormant ; for it appears, 
first, that within less than two years from the date of the judg- 
ment, an execution was sued out from the judgment, and was 
levied on property of the defendants or of one of them; that 
this property was sold by the Sheriff, and that an entry of his 
levy ani sale was made by him on the fi. fa. Secondly, that 
there was no interval of as much as seven years between any 
entry and the next following entry—the longest interval be- 
tween any two such entries being that between the entry of ar- 
rest on the casa, which was dated 7th November, 1840, and 
that of the entry of the levy on the fi. fa. by Gilmore, which 
was dated in September, 1847, and that being less than seven 
years. 

[1.] So it appears that the judgment hal not become dor- 
mant. 

The next ground assigned for the illegality proceeding, was, 
that the fi. fa. was an alias fi. fa. 

It is true, that in such a case as this was, that of a lost fi. fa. 
—the law, as held by this Court, requires the substitute to be 
not an alias fi. fa. but an established copy of the original fi. fa. 
(11 Ga. 642.) 

Bat we regard this fi. fa. as intended to be an established 
eopy- For although it is called, in some of the proceedings 
in the case, an alias fi. fa. and although it is dated of a day 
subsequent to the day of the date of the one lost, and is signed 
by the person who was then Clerk, yet, it is, upon its face, not 
an alias, because it does say—“‘we command you, as before 
we have commanded you,” fc. and because it is not the mere 
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ministerial act of the Clerk, as an alias is, but is a special act 
of the Court or the result of such an act, viz: of an order of 
the Court in the following words—“It appearing to the Court 
that a fi. fa. of which the above and foregoing is a copy and 
the entries thereon which has been lost or mislaid, so that the 
same is beyond the control of the plaintiffs: whereupon, it is 
ordered by the Court, that the Clerk do issue an alias fi. fa. 
in lieu of said lost original,” and such an act or order of the 
Court, was the tery sort of one which it would have been ne- 
cessary to use for the establishment of a copy of the lost fi. fa. 
if the intention had been to establish such a copy. 

Besides, the order carries upon its face marks of a design to 
establish a copy. Why else is the fi. fa. that is to be issued 
ordered to stand in lew of the lost original? An alias stands 
in lieu of nothing ; it is, itself, an original. 

[2.] It appears, then, to this Court, that the fi. fa. was in- 

. tended to be an established copy and not an alias. 

And considering it as an established copy, the defects about 
it do not render it void—they are such as are amendable. 
“So, where a fiert facias is improperly tested, or made return- 
able on a particular, instead of a general return day, or on a 
day out of term, or in the common pleas ‘before us,’ instead 
of ‘our Justices at Westminster,’ it may be amended by the 
award of execution on the roll.” (2 Tidd’s Practice.) 

The third ground taken in the affidavit of illegality was, that 
the levy which Mayo, the Sheriff, was about to execute by sale, 
was one which had been dismissed by the order of the Court. 

. [8.] And this was a good ground. The fi. fa. does not au- 
thorize a Sheriff to sell the defendant’s property, without hav- 
ing levied on it. (Cobb’s Dig. 509, 510.) 

This ground being sufficient to support the illegality pro- 
ceeding, the Court was right in over-ruling the motion to dis- 
miss that proceeding. 

And this disposes of the first of the two cases. 

In the second case, the only question which it is necessary 
to decide, is whether Mayo, the Sheriff of Lee County, is sub- 
ject to be ruled in Muscogee County—in the Superior Court 
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of Muscogee County—for not executing the execution from the 
judgment aforesaid, rendered by that Court. 

A rule against the Sheriff is either a criminal proceeding— 
@ proceeding in which the State is plaintiff, or it is a civil pro- 
ceeding—a proceeding at the instance of a private person—a 
proceeding which is a mere civil suit. (Penal Code, Div. 15, 
Sece.1. Jud. Act of 1799, Sec’s 50, 52.) 

If it be a criminal proceeding, it must be taken in the coun- 
ty in which the crime was committed. So says the Constitu- 
tion, Art. 3. 

In this case the crime, if any, had to be committed in the 
County of Lee. That was the only county in which the Sher- 
iff of that county could, as Sheriff, act or fail to act, under the 
fi. fa. 

If, therefore, the rule be a criminal proceeding, Lee was the 
county in which to take it. 

If, on the contrary, the rule is a civil proceeding—a suit 
then also the rule, in this case, is to be taken in the County of 
Lee; for that is the county of the residence of the Sheriff, and 
he would be the defendant in the suit ; and by the Constitution, 
all civil cases are to be tried in the county in which the defend- 
ant resides. (Art. 3.) 

[4.] Hither way, therefore, the Sheriff was not, in this case, 
to be ruled in the Superior Court of Muscogee County, although 
the fi. fa. was the process of that Court. 

This is the result which we get from the Constitution and 
from Statutes; and this we understand to be sanctioned by the 
long-continued and unbroken usage of the Superior Courts, 
If it is law, it will have to be logic. 

So we also affirm the judgment of the Court below in this 
second case. 
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No. 87.—TuHE CentTRAL Bank or,Geores, plaintiff in error, 
vs. WILEY WILLIAMS, adm’r, &c. defendant in error. 


[1.] The Act of 1823 “to prevent the fraudulent enforcement of dormant 
judgments,” does not apply to judgments in favor of the Central Bank. 


Motion, in Muscogee Superior Court. Decided by Judge 
WornriLt, June Adjourned Term, 1854. 


The sole question in this case was, whether a judgment and 
fi. fa. in favor of the Central Bank of Georgia became dormant 
after seven years, without an entry by the proper officer. The 
Court below held that the judgment was dormant. This decis- 
ion is the only error assigned. | 


BeEtuUvNE, for plaintiff in error. 
W. Witt1aMs, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] There is no special provision in the Act of 1823, “to 
prevent the fraudulent enforcement of dormant judgments,” 
which includes judgments in favor of the Central Bank, or of 
the State specifically. The point made in this case depends, 
then, upon the question, whether or not the doctrine of nullum 
tempus occurrit reipublicae applies to debts due the Central 
Bank. 

That it does not, we haye just’ decided in the case of Ma- 
hone, adm’r vs: The Central Bank; and to that we refer for 
the reasons which influence our opinion. 

We are, therefore, of the opinion that the Court erred in 
deciding that the fi. fa. in this case should be quashed; and 
the judgment is reversed. 
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No. 88.—Joun T. Boy, plaintiff in error, vs. Tue Stare oF 
GroratiA, defendant in error. 


fl.] A principal in the second degree, may be tried before the principal in the 
first degree. 

[2.}] A Juror was asked, “Do you reside in the City?” meaning the City of 
Columbus, in the County of Muscogee, where the proceeding was pending. 
He answered he did. ‘Have you lived Aere six months?” was the inquiry 
next propounded. He replied that he had not. He was objected to and 
discharged for cause—the Statute requiring a residence of six months to 
qualify a Juror to sit ina criminal case. No complaint was made at the 
time that the Court mistook the Juror’s answer : nor was any attempt made 
to show the Juror competent: Held, that Counsel, by their silence and fail- 
ure to make such effort, must be considered as having acquiesced in the 
construction put by the Court upon the Juror’s answer. 

[3.] An indictment for the murder of an officer need not charge that the per- 
son killed was an officer ; but it will be sufficient if it contain the general 
requisites of an indictment for murder. 

[4.] Although the warrant under which an.arrest is made be not strictly law- 
ful, or if it express not the cause particularly enough, yet, if the matter be 
within the jurisdiction of the Justice who issued it, the killing of the officer 
in execution of such warrant is murder. 

[5.] It is not error in the Court to omit to give in charge to the Jury portions 
of the Penal Code, which have no application to the issue submitted, upon 
the pleadings and proof. 

[6.] Misdirection by the Court, upon an abstract principle of law, not apper- 
taining to the issue, is no ground for a new trial. 

[7.] If any Sheriff, under Sheriff or other officer who hath execution of pro- 
‘cess be slain in doing his duty, it is murder in him who kills him, although 

: there’was not any former malice betwixt them. 

[8.] Ministers of justice, while in the execution of their offices, are under the 
peculiar protection of the law—a protection founded in wisdom—and with- 
out which, the public tranquility cannot be maintained, private property 
secured, nor offenders of any kind be made amenable to justice. 


Murder, in Muscogee Superior Court. Tried before Judge 
CRAWFORD, June Term, 1854. 


David Wright, as principal in the first degree, and John T.. 
Boyd, as principal in the second degree, were jointly indicted 
for the murder of Mark Robinson. The defendants severed: 
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and the Solicitor General elected to place Boyd, the principal 
in 2d degree, upon his trial first ; which being allowed by the 
Court, is assigned as error. 

One Kelly being called as a Juror, was asked by prisoner’s 
Counsel if he lived in the City of Columbus? He answered yes. 
The State’s Counsel then asked him “‘if he had resided here 
for six months?” He answered in the negative. The State’s 
Counsel challenged him for cause. The Court understanding 
the last question to refer to the county sustained the challenge 
—Counsel for prisoner asking no questions and making no ob- 
jections. Which decision is now assigned as error. 

The Court admitted evidence to show that the deceased, 
Robinson, was Deputy Sheriff at the time of the homicide,.and 
was acting in his official capacity. This decision is assigned as 
error. 

The Court admitted in evidence a peace warrant against 
David Wright, and two warrants for a riot, severally, against 
Wright and Boyd, by virtue of which Robinson arrested Wright 
and Boyd at the time he was shot. The admission of this evi- 
dence is assigned as error. 

Subsequently, the State’s Counsel moved to withdraw from 
the Jury the consideration of the two warrants fora riot. The 
Court allowed the motion and this is assigned:as error. 

The Court charged the Jury, among other things, that they 
should find a general verdict of “ guilty” or “not guilty.” 
‘This charge is assigned as error. 

The Court omitted to instruct the Jury as to the other 
grades of homicide—holding that there was no such offence as 
principal in the 2d degree in manslaughter. This omission by 
the Court is assigned as error. 

A new trial was moved upon these several alleged errors, 
which being over-ruled, is also assigned as error. 


WELBORN & Cark, for plaintiff in error. i 


Sox. Gen, Brown, and Ramsky, for defendant. 
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By the Court.—LumMpkiy, J. delivering the opinion. 


[1.] Was it regular for the-Court to suffer the principal in 
the second degree to be tried before the principal in the first 
degree? The affirmative of this proposition is fully sustained 
by the authorities. 

“Principals in the second degree,” says Mr. Chitty, “were 
formerly denomir.ated and regarded as only accessories at the 
fact. And it seems that he who actually committed the crime, 
was alone guilty as principal; and those who were present aid- 
ing and assisting, were but in the nature of accessories, and 
could not be put upon their trial until the principal was first 
convicted. This distinction has, however, been long since ex- 
ploded ; and now the stroke is considered as constructively gi- 
ven by all who consent and were present at its infliction; and 
they may be put upon their trial though the actual slayer is 
neither outlawed nor found guilty.” (1 Chitty’s Crim. Law, 
256, citing 9 Coke, 67, 6. Plowd. 98, a. 1 Hale, 487, 438. 
Hawkins, b. 2c. 20, §7.) These authorities we have exam- 
ined, and they fully support the doctrine in the text, and 
are conclusive upon this point. 

[2.] Should the State’s Attorney have been pence to 
set aside the Juror, Edward P. Kelly, for cause ? 

When this Juror was offered, the usual Statutory questions 
were propounded to him, in order to test his competency. 
Having answered them in the negative, he was put.upon tri- 
ors. He was then asked if he resided in the city? He said 
he did. Have you lived here six months? was the inquiry 
next propounded. He replied that he had not; whereupon, 
the Juror was discharged for cause. And the complaint is, 
that the Judge misapprehended Kelly’s answer; that he did 
not intend to say that he had not lived in the County of Mus- 
cogee six months, but that he had not resided so long in the 
City of Columbus. 

Suppose this were so, what was the duty of the prisoner’s 
Counsel? He should have insisted, at the time, that the Court 
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labored under a mistake as to the Juror’s answer. By their 
silence they must be held to have acquiesced in the under- 
standing of Judge CRAw¥oRD. Counsel are under obligations 
to the Court and to the country, as well as to their clients. 
And they must be required to keep and observe, in good faith, 
the former as well asthe latter. 

But did the Court misunderstand the response of Mr. Kelly? 
We think not; there is not any necessary connection between 
the first and second questions, and the first and second an- 
swers. ‘The Juror, it will be borne in mind, is in the court- 
house of Muscogee County, where the trial is progressing; and 
when the Juror stated that he had not lived here six months, 
he must be considered as meaning in the county where the 
trial was had. Besides, it does not appear, nor was any at- 
tempt made to make it appear, that the Juror thus rejected was 
legally qualified to serve. The failure to make any effort to 
show his competency, is the best evidence, that if made, it 
would have proved unsuccessful. We are called upon, there- 
fore, to pronounce the judgment of the Court below erroneous, 
for setting aside one as an exceptionable Juror, who was not 
proven to haye been otherwise, nor any motion made to do so. 

[3.] The next error assigned is, in suffering the peace war- 
rant to be'read to the Jury. ‘This process was issued in due 
form and by the proper officer, and placed in the hands of 
Mark Robinson, the Deputy Sheriff, by the- Magistrate, to be 
executed. Being regular upon its face, we see no reason why 
it should have been withheld. But it is contended that this 
could not be done, there being no allegation in the indictment 
that the deceased was an officer acting in the discharge of his 
duty when killed. And this objection applies, not only to the 
peace warrant, but to all the testimony which went to establish 
the official character of the deceased. We know of no princi- 
ple or practice which renders such an averment necessary in a 
bill of indictment. This fact, like any other ingredient, must 
be established to sustain the charge of murder. ° But neither 
this nor any other evidence need be set out in the record. 

Mr. Chitty, in his work on Criminal Law, 3d Vol. p. 172, 
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lays it. down expressly, that ‘“‘ where the indictment is for the 
murder of an officer, or in any case where the circumstances 
are complicated, it will be unnecessary to set out any of the 
details, and that the indictment will be sufficient, in such cases, 
if it contain the general requisites of an indictment for mur- 
der.” And further—“ that if more of the special cireumstan- 
ces in evidence of malice be stated, than is necessary, the pro- 
secutor will not be compelled to prove them; but they may be 
rejected as surplusage.”’ And he refers to Mackalley’s Case, 
(Croke, James, 280.) The indictment in this case, on account 
of its minuteness, repetition and prolixity, will, a few years 
hence, be a curiosity to the legal antiquarian. It will be found 
in eatenso in the 9th volume of Coke's Reports. 

By the King’s command, all the Judges of England were 
ordered to meet together, to resolve what the law was upon the 
record of conviction. Accordingly, they assembled “and 
heard Counsel learned upon the special verdict, as well of the 
prisoners as of the King; and the matter was very well ar- 
gued on both sides, at two several days,” when all the Judges 
of England and Barons of the Exchequer held, that “when-an 
officer is slain; as in the case before them, there needs not a 
special indictment upon all the matter, to be drawn, as in this 
case was done ; but a general indictment, that such a. party, 
ex malitia sua precogitata percussit, fc. And although there 
be not proof made of any precedent malice, ‘yet the indictment 
is good; for the law presumes malice.” Judgment was given 
accordingly, and Mackalley was executed. 

It is gratifying to find mature investigation upon every point 
decided in this case, so abundantly fortified. 

[4.] It is assigned as error, that other warrants were. al- 
lowed. to go illegally to the Jury, and then to be withdrawn 
against the consent of the defendant. There were a couple of 
warrants sued out against Wright and Boyd, by one Nancy 
Johnson, and intended to charge them with the offence of a 
riot. The warrants were defective in not alleging that other 
persons were concerned in the offence; and it is argued that 
on account of this omission, no crime was charged. Mr. Chit- 





satanic li 














COLUMBUS, JANUARY TERM, 1855. 199 
Boyd vs. The State. 








ty states that a warrant is valid without setting forth any 
crime. (1 Crim. Law, 41. See, also, 2 Hale,111. 1 Hale, 
580, and Dick. J. Warrant, 1.) . The authorities which seem 
to look contrary-wise have confounded the law as.applicable to 
commitments, with that which relates to warrants. In com- 
mitments, it is always necessary to set out the charge or of- 
fence; but not.so in warrants. Indeed, some of.the cases go 
to the extent of maintaining that cases may occur in which it 
would ‘be imprudent to let even the peace officer know the 
crime of which the party to be arrested is accused. (11 State 
Trials by Hargrave, 804, 323. Com. Dig. Imprisonment, 11, 
7. Bacon's Ab. Tresp. D, 3.) 


In Mackalley’s case, to which I have before referred, it 
was resolved, amongst other things, that if there be error in 
awarding process, or in the mistake of one process for another, 
and an officer be slain in the execution thereof, the offender 
shall not have the advantage of such error; but that the re- 
sisting of the officer, when he comes to make an arrest in the 
King’s name, is murder. 

In Hale’s Pleas of the Crown, 1 Volume, p. 460, we find 
this principle distinctly enunciated: ‘And although the war- 
rant of the Justice be not in strictness lawful, as if it express 
not the cause particularly enough; yet, if the matter be with- 
in his jurisdiction as Justice of the Peace, the killing of the of- 
ficer in execution of such warrant, is murder; for in such case 
the officer cannot dispute the validity of the warrant, if it be 
under seal of the Justice.” 

If this be the law, and who will doubt its reasonableness, it 
is decisive of this exception. It would be monstrous to lay 
down a different rule. It would put in jeopardy the life of 
every officer in the land. It never could be intended that they 
should determine, at their peril, the strict legal sufficiency of 
every precept placed in their hands. 

If it were legal to admit this testimony, to withdraw it is no 
ground of complaint, on the. part of the prisoner. Indeed, had 
the evidence been illegal, its withdrawal would have cured the 
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objection. A fortiori is the withdrawal-of legal proof. no er- 
ror. : 

[5.] The next complaint is to the charge of the Court. . His 
Honor, Judge CRAWFORD; instructed the Jury, “first, as to 
the definition.of murder ;-and then, as to what constituted the 
offence of principal in the second degree. And secondly, that 
they must determine whether a murder has been committed ; 
and if they should so find, then ascertain from the evidence, if 
the defendant was present; and if present, did he aid and abet in 
the perpetration of the crime? And if they should so find, 
then they would return a general verdict of guilty. But if 
the testimony should show that the allegations in the bill of in- 
dictment were untrue, then they should render a verdiet of not 
guilty, there being no such offence as principal in the second 
degree, in manslaughter, known to the laws of Georgia.”’ 

This is the whole of the charge; and the errors assigned 
upon it are— 

ist. In omitting to instruct the Jury in all the grades of 
homicide contained in the Penal Code. 

2d. In charging the Jury as to the definition of murder only ; 
and 

3d. In instructing the Jury that they were compelled to find 
a general verdict, of guilty or not guilty. 

[6.] It is conceded that if the evidence created a reasonable 
doubt as to the grade of the crime committed by the defendant, 
that the objection to the charge of the Court, or rather, its 
failure to charge, would have been well taken. It becomes 
necessary, therefore, to glance at the testimony. It may be 
thus briefly summed up: Wright and Boyd being charged with 
a violent trespass on the domicil of one Nancy Johnson, in the 
City of Columbus, crossed over on the opposite side of the ri- 
ver to avoid an arrest. At Gerard (Alabama) they were seen 
by the deceased and one Gamnul, late in.the afternoon of the 
day preceding the homicide. They inquired of the deceased, 
who was Deputy Sheriff of Muscogee County, and, which fact 
was well known to them, if he had warrants for them? He 
replied that he had not, but that warrants’ had been issued ; 
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and he advised them, if they wished to avoid an arrest, to keep 
on that side of the river. It is fairly inferable, that this visit 
was made to induce them to do so. They promised Robinson 
to keep out of the way, unless they concluded to come over 
and give themselves up or compromise with the prosecutrix. 
But contrary to this friendly warning on the part of the officer 
and promise on their part, they crossed the river at early night- 
fall. They were seen in the City of Columbus and conversed 
with by sundry persons, and avowed their determination to die 
rather than be taken. They passed the deceased in the street, 
but being partially disguised, supposed that he did not recog- 
nize them. They had been observed, however, and Robinson 
summoned a friend or two to his assistance, remarking, “that - 
Boyd and Wright had come back, and he would be compelled 
to arrest them.” They were standing near a grocery called 
“ Pleasant Hour !” (Heaven save the mark!) Robinson walked 
up to them saying, ‘‘ you are my prisoners—I have a warrant 
for both of you.” And as soon as deceased laid his hand on 
Wright, he (Wright) jerked a pistol from his right side, and 
shot Robinson; and while he was falling, Boyd, who was a 
few paces off, also fired at him. And this constitutes the 
whole proof in the case. And there is not one mitigating cir- 
cumstance to change its type or coloring. 

We ask, what had the law of manslaughter to do with this 
case? What a mockery and farce for the presiding Judge to 
have instructed the Jury as to involuntary manslaughter in the 
commission of an unlawful act or a lawful act, without due de- 
gree of caution and circumspection! And yet, he is charged 
with having committed “ manifest error” in omitting to do this. 
He would have been guilty of manifest folly if he had. He is 
required to instruct the Jury as to the law of the case, which 
is submitted to them. And this he did by defining murder, 
and giving them in charge the law as to principals in the 
second degree. It is right and proper for the Court to tell 
the Jury, if such and such things have been proven, that the 
law is so and so. Generalities, in charging, is worse than use- 
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less. Instead of assisting, it but too often misleads the Jury. 
Read from the Alcoran or the Talmud, but not from a law book 
which does not apply to the particular case made by the plead- 
ings and proof, and which the Jury has to try. The charge, 
in this case, was succinct, but clear and pertinent. There was 
no dispute as to the evidence. The credit to be given to the 
witnesses the Court very properly left to the Jury. If they 
believed the testimony, they were bound to convict the priso- 
ner of the crime for which he was indicted. If the proof was 
not trustworthy, an acquittal should have followed; and so the 
Court charged the Jury. 

C [7.] In the leading case of Mackalley, to which I have sev- 
eral times before alluded, the whole bench, nullo contradicente, 
resolved, Chief Justice Coke being their mouth-piece, “that if 
any Sheriff, under Sheriff, Sergeant or officer who hath execu- 
tion of process be slain in doing his duty, ct is murder in him 
who kills him, although there were not any former malice be- 
twixt them; for the execution of process is the life of the law; 
and, therefore, he who kills him shall lose his life; for that 
offence is contra potestatem regis et legis ; and, therefore, in 
such case, there needs not any inquiry of malice.” 

As to the abstract proposition, of whether or not there can 
be a principal in the second degree in manslaughter, the Court 
may have been mistaken. We are inclined to think the Court 
was. There cannot, it is true, be accessories before the fact 
in manslaughter. We see no reason why there may not be at 
the fact. And principal in the second degree is but another 
name for accessories at the fact. One thing is certain—Wright 
may have been convicted of murder, as he has been, and Boyd 
of manslaughter. 

Are we constrained, then, by the New Trial Act, to reverse 
the judgment and remand this cause for a re-hearing? It is 
no misdirection against the prisoner—and the words of the 
Statute require that it should, before the party can claim any 
benefit under the law. It might just as well be said that a 
misdirection as to the law of avson was against the accused. 
The same Act requires, that if Counsel request the Court, in 
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writing, to give a legal charge, and he refuses to do it in the 
language required—that a new trial shall be granted. Sup- 
pose that in this case the Court had been asked, in writing, 
to charge the Jury, that to constitute burglary, there must be 
both a breaking and entering, &c., and the Court had either . 
declined or substituted a charge of its own, which was wrong, 
stating that the mere entering, &c. was sufficient, would we 
have sent the case back on that account? surely not. Here 
the pleadings, it is true, put in issue the crime of manslaughter ; 
for the indictment being for murder, put in issue not only that 
offence, but every lower grade of homicide also, just as though 
there were a separate count for each. But the evidence intro- 
duced going to the crime of murder only, all the minor grades 
of homicide, although contained in the true bill, were, neverthe- 
less, withdrawn or dropped, for want of proof in the issue 
finally submitted to the Jury. An error in the charge, then, 
as to one of these minor offences, was necessarily an abstraction. 

And this may be illustrated by a reference to the rules of 
pleading in civil cases. An action of assumpsit is brought, in 
which are two counts—one on a promissory note, the other on 
an open account. No proof is offered under the former as to 
the note; still, the Judge, in his charge to the Jury, trips in his 
instructions as to the law of promissory notes ; still, the verdict 
of the Jury is based upon the second count only, and is right. 
Can the misdirection of the Court upon the law, as applicable 
to the first count, be made the ground of a new trial? surely 
not. For notwithstanding the promissory note was put in issue 
by the declaration, yet no proof having been offered respecting 
it, it is necessarily withdrawn from the consideration of the 
Jury. And this is the defendant’s case. Had there been a 
scintilla of proof to reduce the offence from murder to man- 
slaughter, he would have been entitled to anew trial. We 
would not have allowed ourselves to have speculated. as to its 
weight. 

And this disposes of all the grounds taken in the assign- 
ment of errors. 
[8.] Poor Robinson, with his last expiring breath, said to 
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his mother—“ it was hard.” And it would be hard indeed, if 
while this young man, in the mild but manly discharge of his 
duty, is shot down like a dog, his murder should go unavenged 
by that law whose minister he was. Ministers of justice, while 
in the execution of their offices, are under the peculiar protec- 
tion of the lay—a protection founded in wisdom and in every 
principle of political equity ; for without it the public tranquil- 


ity cannot possibly be maintained or private property secured ;- 


nor, in the ordinary course of things, will offenders of any kind 
be amenable to justice. 





No. 39.—James L. Terry, plaintiff in error, vs. Toe STATE 
oF GEORGIA, defendant in error. 


f1.] Notwithstanding the Court may charge the Jury generally, as to the va- 
rious grades of homicide ; still, it is the right of the defendant to ask spe- 
cific instructions as to any particular point, provided there is proof to war- 
rant it. 

[2.] Under the New Trial Act of 1853-4, the defendant is not called upon to 
show, affirmatively, that injury has resulted from the refusal of the Court 
to give a legal charge as requested; the Statute assumes that damage is 
done, and will listen to no allegation to the contrary. It makes the refusal 
to give a legal charge, when requested, and the granting a new trial, con- 
vertible terms. 


Indictment for murder, in Muscogee Superior Court. Tried 
before Judge WorRIiL, June Adjourned Term, 1854. 


The Jury in this case found a verdict for “Involuntary man- 
slaughter in the commission of an unlawful Act.” A motion 
was made for a new trial, and the refusal to grant the rule 
nist is the only error assigned in this Court. 

The first ground for a new trial was— 

1. Because the Court erred in charging, that if the prisoner, 
with malice aforethought, either express or implied, slew the 
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deceased, he was guilty of murder. The Court certified, as to 
this ground, that he had previously fully and carefully ex- 
plained to the Jury every grade of homicide. 

2. That the Court erred in charging the Jury, that they 
should find the prisoner guilty in several supposed state of 
facts—in no one of which was the Jury instructed, that 
in order to find the defendant guilty, it was‘necessary it 
should appear that the offence was committed prior to the find- 
ing of the bill, and within the County of Muscogee. 

3. Error in charging, that if deceased assaulted or attempted 
to assault or commit a serious personal injury on the prisoner, 
and the prisoner, in the sudden heat of passion, thereupon slew 
the deceased, then the prisoner was guilty of voluntary man- 
slaughter. 

4. In refusing to charge as requested, as follows: That if 
the deceased and prisoner alighted with a common intent to 
fight, and prisoner killed the deceased with a knife; yet, if 
when prisoner drew his knife, he apprized the deceased of it, 
and abandoning the intent to fight, did not advance on de- 
ceased, but threw himself on the defensive, and the deceased 
advanced upon the prisoner and struck him with a chunk or 
stick, before prisoner used his knife, and they should believe 
that prisoner used the knife in defending himself against such 
blow, then he was not guilty of the crime of murder, with 
which he was charged. (The Court certified that he refused 
to charge zn these words, because the evidence did not show 
the facts to exist as alleged in the request.) 

5. Error in rejecting the evidence of one Motly, that Wil- 
son, one of State’s witnesses, declared to him on one occasion, 
that the prosecutor, Doles, owed him some money, and if he 
did not pay him he would turn a Terry man; and that he 
knew more in favor of Terry than he did against him. (The 
Court certified that no foundation was laid for this impeach- 
ment.) 

6. The discovery of new evidence, viz: of Sarah J. Wind- 
ham—that she heard Mary Perry, one of State’s witnesses, say, 
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a few days before the trial, that the killing was a pure acci- 
dent, and prisoner was obliged to do what he did. 

7. The newly discovered evidence of Silvanus Prince, to 
prove circumstances going to impeach one of the witnesses of 
the State. 

The two last grounds were supported by affidavits. 

8. The mistake of three of the Jury as to the verdict ren- 
dered—they supposing it was for “Involuntary manslaughter 
in the commission of a lawful act, without due caution and cir- 
cumspection.” 

This ground was sustained by the affidavits of the Jurors. 

The refusal to grant a rule nzs? is the error assigned. 


Judge BENNING having been of Counsel, did not preside in 
this case. 


Cotquitt & WELLBORN, for plaintiff in error. 


Sol. Gen’l Brown, for defendant in error. 


By the Court.—LumPxiy, J. delivering the opinion. 


[1.1 In the progress of this trial the Court was requested, 
by Counsel for the prisoner, to charge the Jury, “that if they 
believed that the deceased and prisoner alighted with a com- 
mon intent to fight, and that prisoner killed deceased with a 
knife; yet, if, when prisoner drew his knife he apprized the 
deceased of it, and abandoning the intent to fight, did not ad- 
vance on the deceased, but threw himself on the defence, and 
the deceased advanced upon the prisoner and struck him with 
@ chunk or stick, before the prisoner used his knife; and they 
should further believe, that prisoner used the knife in defend- 
ing himself against such blow, then he was not guilty of the 
crime of murder with which he was charged.” 

This charge the Court refused to give on two grounds—lIst. 
Because it assumed a state of facts which did not exist; and 
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2dly. Because he had charged the Jury already, as to the law, 
generally, regulating the various grades of homicide. 

[2.] It is searcely necessary, we apprehend, to discuss the 
sufficiency of the la8t reason assigned by the Circuit Judge, 
for refusing to give the charge requested. For notwithstand- 
ing he may, at the beginning of his charge, have instructed the 
Jury generally, upon murder, manslaughter and justifiable ho- 
micide ; still, it was the right of the prisoner to ask a specific 
charge upon the point to which the attention of the Court was 
called, provided there was any proof in the record to warrant 
it. His Honor, Judge CRAwrorD, held that there was not; 
hence, it becomes necessary to refer to the evidence upon this 
point; and the only difference of opinion which could exist 
between Counsel and the Court, must have been as to one fact, 
namely: whether there was any proof that the defendant had 
abandoned his purpose to fight. And to ascertain this, we 
propose to refer to the testimony of a single witness only. 

Mr. John B. Redding, the only person present with the par- 
ties when this rencontre took place, says, ‘‘ that about 2 o’clock, 
P. M. on 2d day of June, 1850, witness and deceased were 
riding the road together. Prisoner came up in a buggy, behind, 
in a fast trot, and as prisoner passed, deceased told prisoner 
“mot to ride so close to them.” Prisoner observed, “‘he be 
d——d if he did not drive over him, if he wanted to.” De- 
ceased replied, “You had better try it then.” Prisoner re- 
peated what he had said before. Deceased then cursed pris- 
oner. Prisoner then asked deceased if he wanted a fuss? He 
replied, that “he had as leave have one as not.” Both dis- 
mounted—as prisoner got out of his buggy he said, with an 
oath, that.‘ he never backed out of a fuss.” They stripped off 
their coats—while deceased was’ putting his down, prisoner 
took his knife out of his pocket and opened it. Prisoner then 
said, “come ahead, I am ready.” Deceased then walked up 
to prisoner and said, “I suppose you have drawn your knife?” 
Prisoner replied, ‘ Yes I have.” Deceased then picked up an 
old piece of chunk and struck prisoner on the arm, as he threw 
it up to ward off the blow, and the chunk fell out of deceased’s 
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hands. Prisoner then began to make licks with his knife and 
made several; when prisoner struck deceased with his knife 
he broke loose from deceased, who had hold of prisoner by his 
arm and shirt, and ran. As prisoner jerked away from de- 
ceased his shirt was torn. Deceased followed after prisoner 
and threw the black-jack chunk at him and struck him between 
the shoulders, which broke his gaitinrunning. After prisoner 
dismounted from his buggy, he walked off'a piece, so that de- 
ceased was nearer the buggy than prisoner when prisoner told 
him to come on—thinks prisoner remained standing and de- 
ceased advanced towards prisoner. They met about ten steps 
from the buggy—were four or five steps apart when deceased 
observed to prisoner, you have drawn your knife. After the 
affair was over, witness remarked to prisoner, ‘“ your fuss has 
turned out just as I expected.’’ Prisoner replied, “I did not 
want to cut him but he was too large forme.” The knife used 
was a common size Congress knife. 

Thus it will be seen, that after Mr. Terry got out of his 
buggy and drew his knife, exhibiting it openly to the deceased, 
he made no aggressive movement upon his adversary. Might 
not the Jury have inferred, taking into consideration the great 
difference in the relative manhood of the combatants, that 
Terry, having gone thus far to maintain the appearance of 
courage, became irresolute, at least to the extent of making no 
assault upon his foe—and that his final purpose. was to stand 
altogether upon the defensive? And is not this inference not 
only deducible, fairly, from what preceded the conflict, but still 
further strengthened from what followed? Just so soon as he 
could extricate himself from the deceased, after receiving and 
inflicting the first blow, he turned and fled, and that, too, not- 
withstanding he still retained hisknife? Man does not differ from 
the lower order of creation, so far as his animality is concerned. 
And if he desires to study himself in this respect, let him go to 
the beasts of the field and the fowls of the barn-yard to learn | 
wisdom. Who has not witnessed the hostile advance of the 
boar—the bull and the cock? With what seeming defiance 
they approach each other, when upon the eve of collision—the 
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courage of the weaker or more timid fails, and after parrying 
the onset, or perhaps. without waiting to receive it, the bold 
braggart turns and flees. 

Such the Jury-might well have believed. was the true con- 
struction to be put upon this transaction. And if so, the 
charge requested was legal—being warranted by the proof; and 
the Court was bound to have given it. The New Trial Act of 
the last Legislature is explicit and imperative upon this subject. 
(See Duncan's Digest of the Acts of 1853-4, p. 16.) 

But it is argued, that inasmuch as the Jury returned a verdict 
for manslaughter and not murder, that the refusal of the Court 
tocharge in relation to the higher offence, could not have preju- 
diced the prisoner—this may be true; still, if the charge was au- 
thorized by the pleadings and the proof, there is no discretion left 
tothe Courts. A new trial must be awarded, whether any injury 
has been done or not. The law, in such case, presumes injury. 
This case has been analogized to that of Boyd, disposed of at 
the present term. The distinction between the two is plain 
and palpable. 

In Boyd’s case, it was conceded that the Court erred as to 
the law relative to manslaughter; and further, that manslaugh- 
ter, as well as murder, was put in issue by the pleadings in 
Boyd’s case. But it is also true that there was not before the 
Jury a particle of proof to justify a verdict for manslaughter. 
Hence, we refused to send the case back, to give the Jury an 
opportunity to. find contrary to law, when they had found in 
accordance with it. Terry’s case is like Boyd’s in this—the 

indictment being framed ‘and found for murder, put in issue 
upon the trial every grade of homicide. But it differs from 
Boyd’s in this: not-only is manslaughter, about which the Court 
refused to charge, and as, to which there was some proof, put 
in issue by the.pleadings, but by the proof also. And there- 
fore, it was the privilege of the defendant to have the benefit 
of the charge requested. 

By the refusal of-the Court to instruct the Jury, that if the 
facts existed which the request assumed, and which, in the 
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opinion of this Court, the Jury had a right to infer did exist, 
the offence could not be murder, the Jury might have doubted 
whether they ought not to have convicted the prisoner of mur- 
der, and therefore would the more readily have rendered a ver- 
dict for the highest grade of manslaughter. And thus the 
defendant may have been, and:probably was, damaged. 

But we are not called upon to show, affirmatively, that injury 
was done. The New Trial Act assumes, that under such cir- 
cumstances, injury is done, and will not listen to any alle- 
gation, to the contrary. We may be satisfied that the 
verdict is right. We are fully satisfied that it is—still, 
we have no discretion—our hands are tied by the last Legisla- 
ture. The refusal to give a legal charge when requested, and 
the granting a new trial, are made, by the Act of 1853-4, con- 
vertible terms. 

If told, ‘as we have been, by the able and zealous Counsel 
who have argued these. cases, that in Boyd’s case the Jury 
might have fallen back upon the crime of manslaughter instead 
of murder, had they not been instructed that no such ofence 
existed, we re-iterate, the evidence did not allow té them this 
privilege. Neither the Jury, in a civil or criminal case, nor 
any human tribunal, nor any other being, has the right to do 
wrong. And it would be. both legally and morally wrong in 
this or any other Court to award this privilege. 

Upon the foregoing ground, then, alone, we are compelled 
to grant a new trial, however unwilling we may be to disturb 
this verdict.” wl 

From the present excited state of public opinion, defendants 
who are convicted need expect little from Executive or Legis- 
lative clemency. Consequently, it becomes the solemn duty 
ef the Courts to watch with the greatest circumspection over 
State trials, and to see to it not only that no acknowledged 
right is withheld, but that the benefit of a reasonable doubt, 
either as to the law or the facts, be given to the accused. And’ 
if ‘error be committed, let it be on the side of mercy, rather 
than of justice. The Coronation Oath of the British Sovereign 
constrains even the monarch on his throne to administer the 
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law in mercy—and the official oath of every Judicial function- 
ary, high or low, contains, expressly or impliedly, the same obli- 
gation. It is Heaven’s law, and Earth need not be ashamed 
to imitate the example. 





No. 40.—ALEXANDER J. Rosison, plaintiff in error, vs. JoHN 
Banks, defendant in error. 


s 


[1.] Whenever an execution may be proceeding illegally, though it issued le- 
ia ally, the affidavit of illegality is a remedy. 


[2.] Issue on an affidavit of illegality, to a certified subpoena-account, that 
the number of days of attendance charged for by the witness, was too great, 
and charge of the Court to the effect, that the subpeena-accounts were pri- 
ma facie evidence for the witness: Held, that the charge of the Court was 
right. 

[3.]. A witness cannot charge for attendance rendered after the case has been 
postponed or continued, whether. he happens to hear the announcement of 
the postponement or continuance or not. 


[{4.] The same party summohs a person as a witness in more cases than one: 
Held, that the witness may charge full fees in each case. 


Illegality, in Muscogee-Superior Court. Tried before Judge 
Worri1t, June Adjourned Term, 1854. 


Alexander J. Robison summoned John Banks as a witness 
for him, in nine several cases, serving a subpeena in each case. 
Banks swore that he attended eight days at one term and 
thirty-eight days at another term, and caused the subpoenas 
thus proven to be levied on a city lot. Robison made “an 
affidavit of illegality,” alleging—I1st. That Banks did not at- 
tend as alleged. 2nd. That the presiding Judge announced, 
early in each Court, that the cases would not be tried, unless 
he could get:another Judge. 3d. That Banks was entitled to 














SUPREME COURT OF GEORGIA. 
Robison vs. Banks. 





212 








elaim only on one subpoena‘for each day’s attendance. 4th. 
‘That subpoenas could be levied only on personalty. 

At the trial, Counsel for Banks moved to strike out the last 
ground, as insufficient. The Court granted the motion, and 
Robison excepted. 

Judge IVERSON, as a witness, stated that as presiding Judge, 
he did make the announcement as to the trial of the cases, ear- 
ly in the term. The Court charged the Jury, that Banks hay- 
ing proven his attendance by his affidavit, the same was evidence 
for him of such attendance, and would entitle him to recover, 
until the same was disproven, or in some other way avoided by 
Robison. To this charge Robison excepted. 

The Court farther charged, that-if the Jury believed the pre- 
siding Judge made the announcement from the Bench, in open 
Court, that the cases would not be tried, and that Banks was 
present and heard it, then he would not be entitled to payment 
after that time. But if Banks was not present, or was not no- 
tified of it by the party subpcenaing him, then he was entitled 
to payment. 

To this charge Robison excepted. The Court farther charg- 
ed, that if Banks was entitled to any thing as a witness, he was 
entitled to his per diem pay on each subpena. To this charge 
Robison excepted.. On these several exceptions error is as- 
signed. 


- Inaram & CRAWFORD, for plaintiff in error. 
Dovauerty, for defendant in error. 
By the Court.—Bennina, J. delivering the opinion. 


The Court below decided, that the levy. of a certified sub- 
poena-account on land, is a matter which cannot be reached 
by affidavit of illegality. This decision is the first assigned as 
erroneous. : 

A part of the thirty-second section of the Judiciary Act of 
1799, is as follows: ‘‘In all cases where execution shall issue 
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illegally, and the person against whom such execution may be, 
shall make oath thereof, and shall state the causes of such ille- 
-gality, such Sheriff shall return the same to the next term of 
the Court out of which the same issued, which Court shall de- 
termine thereon, at such term.” (Cobd’s Dig. 509.) , 


The word “issue,” in this section, has always, to the best of 
the knowledge and information of this Court, been considered 
and treated as having the sense of the word proceed. That is 
the sense which the word is assumed to have by the rule of 
Court which has reference to the affidavit of illegality, for the 
only case which that rule provides for, is & case in which the 
illegality consists, not in the execution’s having issued illegally, 
but in its proceeding illegally, though it was issued legally. . 
It is the case in which, notwithstanding that a payment has 
been made on the execution, the execution is proceeding, as if 
no payment had been made on it. The rule 1s in these words: 
“¢ When an affidavit of illegality is made, on account of partial 
payment made on the execution, the defendant, at the time of 
making such affidavit, must pay up the amount he admits to be 
due, or the Sheriff shall proceed to raise the amount, and ac- 
cept the affidavit for the balance.” 


The reason why the word, to ‘‘issue” has been thus treated 
as having the sense of the word to proceed, is, perhaps, two- 
fold—first, the word was probably used in that sense in the 
Acts from which it was, by the Judiciary Act of 1799, adopted, 
viz: the Judiciary Acts of 1792, 1796? 1797. Secondly, 
the Statute using the word is a remedial one, and was intended, 
in all likelihood, to furnish’ a substitute for the remedy by au- 
dita querala—a remedy that lies for a man in execution, or in 
danger of it, when he has matter, in fact or in writing, to 
avoid such execution, and no other means to take advantage of 
it; that is, a remedy as much for matters arising after the is- 
suing of the execution, as for matters arising after the judg- 
ment, but before the issuing of the execution. (Wat. Dig. 
485, 616, 631.) 


[1.] All this being so, it is too late, now, for Courts to inter- 
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pose and say:that the word shall be no longer taken in the 
sense of the word proceed. 

Taken, then, in the sense of that word, the decision of the 
Court below was wrong ; for. the Statute which turns a certified 
subpoena-account into an execution, the Judiciary Statute of 
1799 authorizes such an execution to be levied of “ goods.and 
chattels” only, and the certified subpoena-account, in this eine 
was proceeding to be levied of land. 

[2.] The charge of the Court below, that Banks, the witness, 
having proven his attendance by his affidavit, the same was 
evidence for him until disproven, we understand.as amounting 
to no more than a.statement to the Jury, that the subpcna- 
accounts, in their certified’ condition, were prima facie evidence 
of the correctness of the claim of Banks. And this they cer- 
tainly were. 

[3.] Section twenty-one of the Judiciary Act of 1799, is as 
follows: ‘‘ When a subpcena shall be served on any witness, in 
conformity to this Act, it shall be the duty of such person so 
summoned, to attend, from:time to time, until- the cause in 
which such witness shall’ have been summoned, is tried or be 
otherwise discharged by the Court.” Duty to attend. from 
time to time until discharged, means duty to. be present, in 
Court, from time time, until discharged. . If, therefore, a wit- 
ness is not present in Court when.the «ase is postponed or con- 
tinued, and so fails to hear the anno” .cement of such postpone- 
ment or continuance, it is his ow cault; and.he is not justi- 
fied in attending afterwar’: .ad charging for his attendance. 

The witness, tivivivic, in this case, was not justified in charg- 
ing for attendance rendered after the announcement made by 
the Court, that the cases in which he was summoned would not 
be tried; and so we think the Court below should have told 
the Jury. 

Is.a witness, attending under subpoonas i in different cases, 
at the instance of the same person, he a party in all of those 
cases, entitled to charge full fees in each case? The Court 
below told the Jury that a-witness is. And we think, told 
them properly. 
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The Fees Bill Act of 1792 says: “To each witness per day, 
for his or her attendance, for coming and returning, allowing 
30 miles for a day, not allowing for more than three witnesses 
to be paid by the person’ summoning the same, and taxed in 
the bill of costs 75” (cents.) By the Act of 1839 seventy-five 
cents a day is raised, for Muscogee County, to one dollar and 
fifty cents. (Cobb's Dig. 358.. Acts of 1839, 141.) 

‘‘ Taxed in the bill of costs,” must mean taxed in the bill of 
costs of the'case in which the witness may have been subpo- 
ned. In every ‘case there is a bilb of costs. If, therefore, 
there are moreé:cases in which the witness has been subpoened 
than one, there-will be more bills of costs in which his per diem 
is to be taxed tham-one. 

The party, then; that summons a witness in more cases than 
one, has the right, if he gains the cases, to tax his adversary 
with full fees for the witness, in each case. But if he has the 
right to tax his adversary with full fees in each case, it must be 
because he, himself, was under obligation, in the first instance, 
to pay the witness full fees in each case; that is to say, it must 
be because the witness,:in such a state of things, is entitled to 
be paid full fees in cach case. 

And if in such a;state of things the witness is entitled to be 
paid full fees in’each case; that is to say, in: a state of 
things in which the party calling him has the right to tax 
his adversary with the fees, then the witness is entitled to be 
paid them iin each case in any and every state of things : for there 
isno law from which it can be presumed that the Legislature inten- 
ded that the amount of compensation to a witness, was ever tobe 
greater, if the party calling the witness should gain the case, 
and so acquire the right to tax his adversary with such com- 
pensation, than it was to be if that party should _ lose his case. 
On the contrary, there is law from which it is to be inferred, 
that the Legislature intended the fees of a witness to be the 
same, whether the party calling him should gain his case or 
should lose it. The Act.of 1792-gives the witness the right'te 
make out his account for attendance, on the last day of his at- 
tendance in each term. And it may, and frequently does hap- 
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pen, that such day comes before that of the termination of 
the suit, and-so, before it can be known which party will suc- 
ceed—which fail. (Cobb's Dig. 277.) 

[4.] The result, then, seems to. be, that a ‘witness is entitled 
to charge the party which has summoned him, full fees for each 
case in which he may have been summoned. 

The correctness of this conclusion, drawn from the words of 
Statutes, is confirmed by what has, as far as we know, been the 
uniform practice of all the Courts—a practice, perhaps as old as 
those Courts. Those Courts have always, we believe, allowed 
witnesses to charge full fees for each subpoena. 

And yet, when the result to which the law, if this conclusion 
be correct, may, as exemplified in this case, lead, is considered, 
it is very difficult to think that the Legislature ever intended 
such to be the conclusion. In this case, the witness is sum- 
moned by the same party, in nine cases. He attends forty-six 
days, and for such attendance he charges, for each case, one 
dollar and a half a day—thirteen dollars and a half a day in 
all the cases. ‘To allow such a charge, is to say that witnesses, 
in some cases—and those- cases in which the witnesses‘are put 
to no unusual trouble or loss, shall be paid ata higher rate 
than the Governor of the State or members-of Congress. Did 
the Legislature intend to say what would lead to this? Hardly. 
Still, this results from what they have said and what they have 
left unsaid. They have said nothing to suipanine any other 
rule-than this. 

If the Legislature had said, that in such case as'this, or in 
cases.in which the same person may be summoned by different 
parties, the witness should be entitled to have, for attendance 
in all the cases, no more than a named sum per day, to be col- 
lected at his option, out of any of the parties calling him, if 
called by more than one, provided the time for which he at- 
tended for that party, was as much as the whole time of his 
attendance ; and if not.as much, then to be collected, in part, 
out of him, and as to the rest, out of another or others of those 
calling him—and had further. said, that the party or parties 
out of whom he might so collect his pay, should have the right 
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to compel contribution to‘themselves from the other parties; 
so that the ultimate portion which each party would have to 
pay, would be an proportion to the service he had received from 
the witness; that is, in proportion: to the length of time for 
which the witness had attended for him, then of course the 
conclusion to which. we have come would have been different. 
But.this the Legislature have not said. 

On this point, therefore, we think the Court below was 
right. 





No. 41.—Puiirp A. Cayton, plaintiff in error, vs. DEMPSEY 
Brown, defendant in error. 
} ' ‘ 


[1.] Where ‘personal property is conveyed, by a husband, to a trustee, for 
the benefit of his wife and children, the subsequent possession by the hus- 
band being consistent with the object of the deed, is no evidence of fraud. 

[2.] To make a voluntary conveyance void against creditors and purchasers, 
within the Statute of Avizabeth, it must be covinous and fraudulent, and 
‘not voluntaryonly. 


Trover, &c. in Muscogee Superior Court. - Tried before 
Judge WorkILL, December, 1854. 


This was an action for a négro man, Charles, brouglit by 
Dempsey Brown against Philip A. Clayton. Brown claimed 
under a sale by the Sheriff, of ‘the negro, as the property of 
one Reeves. Clayton claimed under a deed of trust from 
Reeves, for the benefit of the wife and children of Reeves. 
The depositions of one Holmes stated, among other things, 
that Reeves was indebted to him $134, by note, which note he 
sued to judgment. Objected to by Clayton, on the ground 
that there was higher and better evidence. Over-ruled, and 

VOL. XVII-28 
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Clayton excepted. In answer to cross-interrogatories, he said, 
“ All I know of ‘his indebtedness to others, in the years 1836 
and 1887, is, that there was a great complaint by his credit- 
ors, that he did not or would not pay.” | Objected to by Clay- 
ton as hearsay. Over-ruled, and Clayton excepted. 

Plaintiff below offered in evidence a transcript from :the re- 
cord of Bibb Inferior Court, showing—Ist. The proceedings 
by P. A. Clayton, in 1838, to establish a lost note and mort- 
gage made by Reeves, the foreclosure of the mortgage, the 
fi. fa. and return of nulla bona; also, several other fi. fas. is- 
suing from that Court in 1838, against James T. Reeves. 
Clayton’s Counsel objected on the ground, the testimony was 
irrelevant. The Court over-ruled the objection, and Clayton 
excepted. 

The Court charged the Jury, “that if, from the evidence, 
they believed that Reeves remained in possession of the prop- 
erty, after the making of the deed of trust, such possession was 
evider.ce of fraud, and they were to presume fraud in the ma~ 
king of the deed from such possession in Reéves ; but that the 
defendant might rebut such presumption ; and if satisfactorily 
explained, the presumption was removed.” To this charge 
Clayton excepted. 

The Court farther charged, “that if the deed was a voluntary 
conveyance to Clayton by Reeves, for the benefit of Reeves’ 
wife; and if the negro was levied on by the Sheriff, under a 
fi. fa. and sold, and Brown became the purchaser without ac- 
tual notice of such deed, then Brown’s title was good; that the 
registration of the deed was not sufficient notice to Brown.” 

To all of this charge Clayton excepted. 

On these several exceptions error was assigned. 


Judge Beynina having been of Counsel, did not preside.. 


IneraM & CRAWFORD, for plaintiff in error. 


Dovcuerty, for defendant in error. 
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By the Court.—Lumrkiy, J. delivering the opinion. 


_ [1.] Without caviling about minor matters, we would say, 
that we are not satisfied with the manner in which this case 
wassubmitted to the Jury. Ifthe record speaks right, it was not 
put upon the true ground; and upon:the issues-which ought to 
control it. 

The Court instructed the Jury, that if James T. Reeves re- 
mained in possession of the property named in the trust deed, 
executed by him to Philip A. Clayton, for the benefit of his 
wife and children, after the conveyance was exécuted, that it 
was evidence from which fraud should be presumed. 
| Now, that fraud may be committed, by a debtor upon his 
creditors, as well by using his children as instruments as stran- 
gers, will not be denied. And such was the opinion of this 
Court in F leming vs. Townsend, (6 Ga. R..103.) But that 
is not, the question. Is,the continued possession of property 
under such a.deed, even a badge of property? If it be true 
that the wife and children have the strongest claims upon the 
bounty of the husband and father, and that it is his duty to 
provide for them, and the possession is consistent with the na- 
ture of the instrument, how, we would ask, is that possession 
converted into a badge of fraud? If we have not misapprchend- 
ed the rule itself, as well as the reason upon which it is found- 
ed, the retention of possession by the vendor of personal :prop- 
erty, after an absolute sale, is, prima..facie, fraudulent. and 
conclusively so, if unexplained, because, retaining possession 
under such circumstances, is contrary to the nature of the con- 
veyance. But no such presumption does or can legitimately 
arise, where the continued possession is reconcilable with the 
transfer. So, where personal property, as in this case, is con- 
veyed by a husband and father, to a trustee, for the benefit of 
his wife and children, the subsequent. possession of the husband 
and father, is consistent with the object of the deed, and is no 
evidence, whatever, of fraud in behalf of a subsequent purcha- 
ser. The possession of the vendor is, in fact and in judgment 
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of law, the possession of his family. And for myself, I am 
strongly inclined. to think that such would be the construc- 
tion which the law would put upon the transaction, unless the 
husband and father were living separate and apart from the 
cestut que trust. 

[2.] We eannot concur with His Honor, the presiding Judge, 
upon the other point of his charge—which was, that if Brown 
bought the boy Charles, one of the negroes named in the deed, 
at Sheriff’s sale, without actual notice of the deed from Reeves 
to Clayton, that he acquired a good and indefeasible title to 
the slave, and the Jury must so find. 

Far be it from us to controvert the rule, that a gift or con- 
veyance, founded merely upon a good consideration, such as 
blood or affection, may not be set aside, by creditors, if, it. ap- 
pear that the grantor was in embarrassed circumstances when 
he made it. For it has been well said, that a man must:,be 
just before he is generous; and that he is bound, both legally 
and morally, to pay his debts before giving away his property. 
Still, we do maintain that the, mere fact that a man is indebted 
at the time, will not rénder his gift, ipso facto, void. (Hinde’s 
Lessee vs. Longworth, 11 Wheat. R..199. Verplanck vs. Ster- 
ry, 12 Johns. R. 538. Reade vs. Livingston, 3 Johns. Ch. 
Cas. 497, 501. Sexton vs, Wheaton, 8 Wheat. R. 229. ’Blu- 
nett vs. Bedford Bank, 11 Mass. R.421. 1 Story’s Bq. Ju. 
§362, 362, a. 863, 364, 365. Cadogan vs. Kennett, rae 
R. 482.) 

And although the cases exhibit some. apparent diversity: on 
this point, it will be found, upon'a careful examination, to arise 
only from a difference of opinion as to what amount of indebt- 
edness or indebtment, to adopt a more modern word, consti- 
tutes sufficient evidence of fraud. In the sections to which we 
have already referred, in Story’s. Equity Jurisprudence, be- 
ginning further back, at 3855, and running to 365, inclusive, 
Judge Story reviews the principal cases, and gives the weight 
of his authority against the doctrine, that every voluntary as- 
signment, for which a valuable consideration is not.given by a 
person indebted at the time, is per se, void as against creditors. 
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Indeed, the enlightened exposition of the Statutes of 13 and 
27 Elizabeth, by Lord Mansfield, as applicable to this class of 
cases, is now pretty generally adopted, in England as well as 
throughout this country. The world begins at last to realize 
the fact, however slow and reluctant to admit it, that there 
are some other people in the-world besides creditors ; and that 
a husband and father, instead of having his body divided out 
amongst his creditors, as directed by the old Roman law, or 
subject to perpetual. incarceration in the dungeons of a jail, as 
authorized by the. English law, may give his property to his 
wife and children, and labor for their sustenance and support, 
provided he does so fairly, and with no intent to perpetrate a 
fraud upon his creditors. (Zownsend vs. Westcot, 2 Beav. R. 

340, 845. Salmon vs. Bennett, 1 Conn. R. 525.) 

Said Lord Mansfield in Cadogan vs. Kennett, “The Stat- 
ute 13 Eliz. ec. 5, which relates to frauds against creditors, di- 
rects, ‘that no act whatever, done to defraud a creditor or 
creditors, shall be of any effect against such creditor or credi- 
tors.’ But then, such a construction is not to be made in sup- 
port of creditors, as will make third persons sufferers. There- 
fore, the Statute does not militate against any transaction, bo- 
na fide, and where there is no imagination éf fraud. -And so 
is the Common ‘Law. But if the transaction be not bona fide, 
the circumstance of its being done for a valuable considera- 
tion, will not, alone, take it out of the Statute. Ihave known 
several cases where persons have given a’ fair and full:price for 
goods, and where the possession was actually changed; yet, 
being done for the purpese of defeating creditors, the transac- 
action has been held fraudulent, and therefore void.” 

“One éase was, where there had been a decree in the Court 
of Chancery and a sequestration. A person, with knowledge 
of the decree, bought. the house and goods belonging to the de- 
fendant, and gave a full price for them. The Court said, “the 
purchase being with a manifest view to defeat the creditor, was 
fraudulent ; and therefore, notwithstanding a valuable consid- 
eration, void.” So, if a man knows of a judgment and execu- 
tion, and with a view to defeat it, purchases the debtor’s goods 
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it is void, because the purchase is iniquitous. It is assisting 

one man to cheat another, which the law will never allow. 

‘There are many things which are considered circumstances of 
fraud. The Statute says not a word about possession ; but 

the law says, if, after a sale of goods, the vendor continue in 
possession and appear as the visible owner, it is evidence ‘of 

fraud, because goods pass by delivery; but ct ts not so in case 

of a lease, for that does not pass by delivery.” 

“The Statute of 27 Eliz. c. 4, does not go to voluntary con- 
veyances merely, as being voluntary, but to such as are frau- 
dulent. A fair voluntary conveyance may be good against 
creditors, notwithstanding its being voluntary. The circum- 
stance of a man’s being indebted at the time of his making a 
voluntary conveyance, is an argument of fraud. The question, 
therefore, in every case is, whether the act done is a bona fide 
transaction; or whether it is a trick and contrivance to defeat 
creditors.” ' 

In the subsequent case of Doe ex dem. Watson et al. ve. 
Rutledge, (Ib. 705,) the Lord Chief Justice elaborates the 
same principle at great length, showing, conclusively, that to 
make voluntary settlements void, they must be covinous and 
fraudulent, and not voluntary’ only. 

I have quoted thus liberally from these authorities, fearing 
that erroneous notions prevailed respecting this doctrine. A 
man may be worth millions, and sell a single slave, and get his 
full value; still, if the conveyance was made to hinder and de- 
lay creditors, the sale would be set aside, as to them. On the 
contrary, a voluntary conveyance, under certain circumstances, 
will be protected, even against a debt due and owing at the 
time of the transfer. It, in every such case, is a question of 
intention. The Statute, itself, makes it so. “With intent 
to defraud,” are its words. And with this exposition of the 
law, and with a single additional remark, that notice, actual 
or constructive, has nothing to do with the matter, we shall 
return this case for a re-hearing. 
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No. 42.—Ww. V. Burney, trustee, &. and another, plaintiffs 
in error, vs. ALEXANDER SPEAR and another, defendants 
in error. | 


[1.] Where the suit by a trustee is on account of any matter which concerns 
the execution of the trust, then, unless for some reason of necessity, the 
cestui que trust must be made a party. 

[2.] An administrator, guardian or trustee, in Georgia, is entitled to compen- | 
sation for the execution of the duties of his trust. 


[3.] As a general rule, the Courts of Chancery will not permit a trustee to 
encroach upon the trust fund, or sanction an expenditure exceeding the in- 
come of the estate ; but if, from circumstances which do not result from the 
fault of the trustee, there be no income or interest out of which the trustee 
may get compensation for his care, trouble, and attendance, in managing 
the fund, then he may receive payment out of the principal. 


In Equity, in Muscogee Superior Court. Tried before Judge 
WorRILL, December, 1854. 


Thomas Grant, Sr. by his will, placed Ten Thousand Dol- 
lars in the hands of trustees, for the support of his wife—the 
interest annually accruing thereon “ to be applied to that pur- 
pose ; the principal not at her control, to be given her at the 
discretion of the trustees—the trustees to give bond and secu- 
rity for the same, and their faithful discharge of said duty, and 
be allowed a reasonable compensation for their trouble.” 

Thomas Grant, Jr. one of the trustees, took possession of the 
fund and paid over the interest annually, to the widow, Mrs. 
Martha H. Grant. At the death of Thomas Grant, Jr., the 
other trustee received from his administrators $9.400—they re- 
taining $600 for his compensation. A bill was filed by the 
trustee, against the administrators, to recover this amount, and 
praying an account for interest made on the fund. 

At the trial, on motion of defendant’s Counsel, the Court order- 
ed the bill amended, and Martha H. Grant, the cestui que trust, 
to be made a party complainant. This decision is the first 
error assigned. 

The Court charged the Jury, that a trustee is entitled to 
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compensation, and that in this case, it. should be paid out of 
the 'trust fund : and that 24 per cent. for receiving, and the same 
for disbursing, and 10 per cent. on interest made, was a reasona- 
ble compensation—but that the Jury must determine the 
amount. 

This charge ‘is also assigned as error. 

Judge Brennine having been of Counsel, did not precede 
in this case. 


Hout & A. G. Foster, for plaintiff in error. 
Doveuerty, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] The Court below decided, that the cestud que trust, 
Martha H. Grant, should be made a party, together with her 
trustee, to the bill which had been filed against the defendants 
in error; and this decision is alleged to be erroneous. 

It is a well known general rule, that all persons materially 

interested in the subject, should be made parties to the bill, so 
that the Court may be enabled to do complete justice, by deci- 
ding upon and settling the rights of all interested, and future 
litigation may be prevented. 
_ Where a suit, by a trustee, is on account of any matter which 
concerns the execution of the trust, then the case.falls within 
this general rule; and unless some reason of necessity forbids 
it, the cestuz que trust must be made a party. In such case, 
the cestud que trust has an immediate and material interest in 
the subject-matter ‘of the suit, and it is proper he should be 
made a party. (Kirk vs. Clark, Prec. in Ch. 215.. Adams 
vs. St. Leger, 1 Ball § Beatty, 181. Douglass. vs. Horsfall, 
2 Sim. ¢ Stu. 184. Malin vs. Malin, 2 John C. BR. 238.) 
“Where a trustee is prosecuting a claim for a cestud que trust, 
the latter should be a party.” (Fish vs. Howland, 1 Paige 
Ch... 20.) : frei ve wo af 
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The cases cited by the Counsel for plaintiff in error, which 
were supposed to oppose this rule, were all cases, we believe, 
without exception, where the execution of the trust, or the in- 
terests of the cestut que trust, were not in question. 

[2.] Whatever may be the law of England on this subject, 
our law (the Act of 1764) settles the question, that every 
administrator, guardian or trustee, is entitled to compensation 
‘“‘for their care, trouble and attendance in the execution of 
their or either of their several duties and trusts;’ and the 
Court below did not err in so deciding. (Cobb's N. D. 304.) 

[3.] The effect of the decision below was, that the trustee 
might receive such compensation out of the corpus of the trust 
fund in this case. 

The general rule is correetly stated, by the Counsel for the 
plaintiff in error. It is that Courts of Chancery will not allow 
a trustee to encroach upon the capital of a trust estate, nor 
sanction an expenditure exceeding the income of the estate. 

But this rule has exceptions. Ifthe commissions can be 
paid out of the income or interest of the capital, they should 
be so paid. Cases may occur, however, where this cannot be 
done, and then the commissions may be paid out of the body of 
the fund. Suppose a trustee is appointed for one year, to the 
management of a large and troublesome .trust property, occu- 
pying much of his time and care; and yet, from some unavoid- 
able cause, (not arising from fault of his) no income is produced 
by it during the period of his trust, and up to the‘time of its 
termination? At his settlement with the cestud que trust, he 
would certainly be allowed compensation out of the corpus of 
the fund, or there would be no remedy for his right. 

This record presents a case of somewhat similar exigency. 
There was no fund provided by the will, specifically, out of 
which this compensation was to be paid. It had to be paid, 
then, either out of the corpus of the fund or out of the inter- 
est. The answer.of Mrs. Foster, the administratrix, shows, 
that by the direction of the surviving trustee, Daniel Grant, 
(who has been removed and is now represented by William V. 
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Burney, the plaintiff-in error,) her intestate, as administrator 
of the deceased trustee, Thomas Grant, Jr., paid out to Mrs. 
Martha'H. Grant, one of the complainants, and the cestut que 
trust, the sum of $1520, in interest on said trust fund, while 
the same was in his hands. Out of this amount, he might have 
reserved this claim for commissions, &c. But he was instructed 
by the trustee to pay it over, and he did pay it to the cestuz 
que trust. 

It will be remembered, that he was not acting as trustee for 
Mrs. Grant, but as administrator for Thomas Grant, Jr., and 
he paid the whole interest away by the order of the surviving 
trustee; feeling, perhaps, that he had no right to -resist that 
order, or confiding in the belief that the trustee would see jus- 
tice done to him. ‘Thus, by no fault of his, there was no fund 
left out of which these commissions could be paid, except the 
corpus of the property. In such case, upon the principles 
which we have recognized, they may be paid out of the capital 
of the trust fund. Especially is this equitable here where the 
cestui que trust, one of the complainants, has received and 
enjoyed the fund in the shape of income, out of which Col. 
Foster might have reserved payment, and where this interest, 
out of which he might otherwise have reserved these commis- 
sions, was thus paid by the directions of the surviving trustee. 
It does not seem equitable and just, that under such cireum- 
stances, the cestui gue trust, and the. representative of that 
trustee, should compel him or his estate to npapend to the full 
amount of the ten thousand dollars. 

The interests of the remainder-men is another thing. ‘This. 
is not a proceeding by them. If they have cause, or may have 
cause to complain, against. any one, (which we by no means 
decide,) it should be against that trustee by whose directions 
the interest was all paid out to the cestui que trust; and the 
law allowing commissions to the trustee, and payment of ex- 
penses to Col. Foster for his management of the fund, could 
not be carried into effect, without encroaching on the body of 
this fund. 

These expenses are like expenses of administration, and they 
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“must first be paid,” as this Court decided in the case of Wal- 
Uamson vs. Wilkins ¢ Wife, (14 Geo. 420,) “whether enough 
be left to satisfy debts and legacies or not.” 

Indeed, one of ‘the answers insists that the reasonable 
charges, commissions, and expenses of Col. Foster in the man- 
agement of this-fund, while winding up the estate of his intes- 
tate, T. Grant Jr., in collecting the notes, &c. which duty 
Daniel Grant, the surviving trustee, insisted he should take 
upon himself, fully amounted to this sum, and that it was re- 
tained to meet these charges, &c. ~ This seems to have been in 
the issues presented the Jury, and if we look upon that feature 
of the charge under consideration, as delivered secundum sub- 
jectam materiam, and apply it to the claim of Col. Foster, as 
administrator of Thomas Grant, Jr., for his services, commis- 
sions, &c., in the management of this trust fund, it is easy te 
see that the Cqurt was right in holding, that under the circum- 
stances to which we ‘have already referred, Col. Foster's repre- 
sentative was entitled to the compensation, out of the body of 
the fund. 

[5.] It was not error in the Court to charge the Jury, that 
two and one half per cent. for receiving, the same sum for pay- 
ing out, and ten per cent. on interest made, would be a reason- 
able compensation for the trustee. This was, in effect, no more 
than if he had said that such was what the -law allowed; for 
what the law gave the trustee for services rendered, it was cer- 
tainly reasonable he should have for them. And the Court 
would have been undoubtedly right in telling the Jury what 
the law did .allow. 

Looking to’ the facts of the case, and applying the charge to 
them, we see no good ground for complaint. 

Let the judgment be affirmed. 
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No. 43.—Bevs. 0. ‘Keaton and others, plaintiffs i in error, v8. 
THE Governor, for the use of Ezek. B. Stoddard, defendant 


_ in error. 


[1.] Where, in the opinion of the Court? the evidence, as it appears in the 
record, is so slight and unsatisfactory as not ‘to authorize the verdict, a 
new trial should be granted. 


Debt on bond, in Dougherty Superior Court. Tried before 
Judge Perkins, November Term, 1854. 


This was an action against’ the sureties on'a Sheriff’s bond. 
The breach alleged, was a failure to levy two fi. fas. in favor 
of Stoddard. On the trial, the original fi. fas. issued’ from 
Baker Superior Court, were offered in evidence. Objection 
was made, that they having been returned toe office, were pa- 
pers of file, and could be proven only by éxemplification of the 
whole record. The Court over-ruled the objection, and the 
sureties excepted. 

The following letter from plaintiffs’ Attorneys to the Sheriff, 
was given in evidence: 


KNOXVILLE, June 10th, 1841. 
“Dean Sir: We have received $530 of the executions 
Ezek. B. Stoddard vs. Wilson & Mathis, and we give Thos. 
Howard, of your county, control of the executions. We will 
be obliged to you if you will make a calculation of the balance 
due on the executions, in principal, interest, protest fees and 
costs, and take Mr. Howard’s note, payable by the Ist Janu- 
ary next, and keep it till we see you. ~ We will satisfy you for 
your trouble, and see your costs paid when we meet with you. 

Signed, MACON & MAY, PI’ffs’ Att’ys.” 


The Court refused to charge, that this letter relieved the 
sureties from liability for the Sheriff’s failure to levy, but 
charged, that if the Sheriff took Howard’s note for the balance, 
and delivered it to plaintiffs’ Attorneys, then he and his sure- 
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ties were relieved ; otherwise, they were not.. This charge and 
refusal to charge, aré assigned as errror. 


H. Morey, for plaintiff in error. 
R. F. Lyon, for defendant in error. 


By the Court.—Starnes, J. delivering the opinion. 





[1.] Taking this record for our guide in this case, our opin- 
ion is, that there was not sufficient’ evidence before the Jury to 
authorize a recovery by the plaintiff. 

The letter of the Attorneys authorizes the inference, that 
the Sheriff was justifiable in suspending the farther execution 
of these fi. fas. and turning them over to Mr. Howard. 

It is admitted for the defendant in error, that if he had so 
done, he would no longer have been responsible; but it is in- 
sisted that the receipt for twenty dollars, given to him by Mr. 
May, the Attorney for plaintiff in execution, and bearing a 
date subsequent to the letter, viz: the 26th day of May, 1842, 
shows that the Sheriff did not turn over the fi. fas. to Howard, 
as requested, but retained possession of them, and should be 
held responsible for a failure to use diligence in making the 
money on them. 

Now the receipt is dated at a period subsequent to the expi- 
ration of this Sheriff’s term of office. It is shown by nothing 
in the case, when the’ payment of this twenty dollars was made 
to him. More than seven years elapsed after the date of the 
receipt, before this action was brought on the bond. Under 
these circumstances, we feel that the evidence, as it reaches us, 
without further explanation, is scarcely sufficient to show a 
want of diligence on the part of the Sheriff. And with the 
matter presented by the slight and unsatisfactory evidence. be- 
fore us, (which is all that we can recognize as having been 
before the Jury,) we hesitate to say that the Jury were justifi- 
able in holding these securities liable. Upon such evidence, it 
is better that the case should go back for a new trial. In that 
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event, if the plaintiff in execution be entitled to recover, and 
can show it by sufficient proof, he may yet do so; and will only 
be postponed in such recovery; whereas the mischief may, be 
irreparable if the judgment below is ‘sustained. 





No. 44.—-Wm. A. Repp and others, plaintiffs in error, vs. Da- 
VID CLOPTON and.others, defendants in error. 


{1.] The estate of-an intestate dying without wife or child, or the descendants of 
children, and without father or mother, brother or sister, shall be distribu- 
ted to and among all the cousins of the deceased equally, including those 
on the maternal as well as the paternal side. 


In Equity, in Muscogee Superior Court. Tried before 
Judge WorRILL, December Term, 1854. 


Martin J. Kendrick died, leaving his cousins as next of kin. 
On a bill for direction filed by the administrator, the Court 
charged the Jury, that’ cousins on thé paternal side took in pref- 
erence to and the exclusion of cousins on the maternal side. 

This is the only error assigned. 


Judge BENNING having been of Counsel, did not preside in 
this case. 


IncraM & CrawForpD; Hott & WELBORN, for plaintiffs. 
DovuauHerrty, for defendant. 


By the Court.—LumPx1n, J. delivering the opinion. 


[1.] The only question made before this Court is, whether, 
in the distribution of the estate of an intestate, who dies leaving 
neither wife nor child, father nor mother, brother nor sister, 
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nor the representatives thereof, the cousins of the paternal, 
shall inherit to the exclusion of those of the maternal line? 

And the answer must depend upon the construction of the 
Act of 1804, and the Statutes amendatory thereto. 

By the Act of 1804, it is provided, that “‘ when any person, 
holding real or personal estate, shall depart this life intestate, 
the said estate, real and personal, shall be considered .as alto- 
gether of the same nature and upon the same footing. So that 
in case of there being a. widow and child or children, they 
shall draw equal shares thereof, unless the widow shall prefer 
her dower—in which event, she shall have nothing farther out 
of the real estate than such dower: but shall,~ nevertheless, 
receive a child’s part or share out of the personal estate. And 
in case any of the children shall die before the intestate, their 
lineal descendants shall stand in their place or stead. In case 
of there being a widow and no child or children, or representa- 
tive of children, then the widow shall-draw a moiety of the 
estate, and the other moiety shall go to the next of kin in equal 
degree, and their representatives. If no widow, the whole 
shall go to the child or children. If neither widow, child or 
children, or the legal representatives ofthe children, the whole 
shall be distributed among the next of kin, in equal degree, 
and their representatives: but no-representation shall be ad- 
mitted among collaterals, farther than the child or children of 
the intestate’s brothers and sisters. If the father or mother 
be alive and a child dies intestate and without issue, such 
father, or mother in case the father be, dead, and not other- 
wise, shall come in on the same footing as a brother or sister 
would do: provided, that such mother, after having intermar- 
ried, shall not be entitled to any part or proportion of the es- 
tate of a child who shall. die intestate and without-issue: but 
the estate of such child shall go to and be vested in the next 
of kin on the side of the father. And provided also, that on 
the death of the last child intestate and without issue, the mo- 
ther shall take no part of his or her estate, but-the same shall 
go’to and be vested in like manner in the next of kin on the 
father’s side. And in case a person dying without issue, lea- 
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ving brothers and sisters of the whole and half blood, then the 
brothers and sisters of the whole and the half blood, in the pa- 
ternal line only, shall inherit equally: but if there shall be no 
brother or sister, or issue of brother or sister, of the whole or half 
blood in the paternal line, then those of the half blood and 
their issue in the maternal line shall inherit. The next of kin 
shall be investigated by the following rules of consanguinity, 
viz: children shall be nearest ; parents, brothers and sisters 
shall be equal in respect to distribution ; and cousins shall be 
next to them.” (Cobb's Digest, 291-2.) 

This act of distributions, it will be perceived, is almost a lit- 
eral transcript of the English Statute of 22 and 23, Charles 1. 
which was borrowed from the 118th Novel of Justinian. And 
it is admitted‘on all sides that in the distribution of personal 
property, both by the Civil and Common Law, the preference 
of males over females is superceded. ‘To re-establish this rule 
of feudal origin and policy, so partial, unnatural and harsh in 
its principle and operation, would require language so plain 
that he who runs might read, and the fool and way-farer could 
not err therein. Do we find such terms in the Act of 1804? 
On the contrary, in the last clause of that Act, have not the 
Legislature declared in words the most unmistakable, that cou- 
sins—all cousins—maternal as well as paternal, shall be equal 
and equally near to the intestate? By what right or authority 
does any‘one dare to interpolate paternal into that paragraph? 
And yet, it must be done to make and maintain the case of the 
defendants in error. I am unable to discuss this point—it re- 
quires no discussion—it admits of none. And if thus palpable, 
under the old law, how much more so under the subsequent 
legislation giving to the widow the whole estate, both real and 
personal; of her deceased husband, dying intestate and without 
issue, (Cobb’s Dig. 275) ; repealing that portion of the Act of 
1804, prohibiting the mother from inheriting from the last 
child, (Cobb's Dig. 296) ; and also that provision of the Act 
of 1804, excluding her from inheriting from a child, after hav- 
ing intermarried, unless it shall be the last or only child. 


(Cobb's Dig. 296-7.) 
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How true itis, that extremes in society ‘and civilization, as 
in every: thing else, so-often meet. England and the Conti- 
nental Nations of Europe manifested their preference of males 
to females. And the Red men of this country still adhere to 
this practice. Our forefathers, following the example of ei- 
ther one or the other, (as is not unfrequent for individuals to 
do among us, in the distribution of their property, even to this 
day,) exhibited this preference, in some respects, in the Act of 
1804. Never to the extent nor in the particular instance 
claimed in this decision. -The Acts. of 1826, 1841 and 1848, 
to which I have referred, show a more correct, just and en- 
lightened policy. It is, after-all, exceedingly difficult to throw 
aside the impressions of education and habit, in favor of long 
established ideas. So natural and so powerful are these, that 
time alone can eradicate them, and cause us to realize, that a 
cousin on the mother’s side,-is and-of right,ought to be, equal- 
| ly near as a cousin on the father’s side! 
Col. Jones suggests, that the Act of 1804 is carefully framed, 

so as to prevent the next of kin of the wife from inheriting, 
under any circumstances, more than a moiety of the husband’s 
property. Hence, if he died childless, she.took only one half 
of his estate, and the other half went to his next of kin. 
Hence, also, she could not inherit from her last child, with 
whom she had previously divided the estate. And this is true. 
It is equally true and apparent, however, that even under that 
Act, to say nothing of its subsequent modification, it ‘was con- 
templated that one half should ultimately go through the wife 
to her relatives. Now, Martin J. Kendrick having survived 
both father and mother, is.it not clear, that to postpone. his 
maternal cousins, would be to carry the whole estate of his fa- 
ther over to his kindred, and thus contravene the manifest in- 
tent of the Act of 1804? In other words, the design, even of 
that Act, can only be effectuated by a distribution among all 
the cousins? 
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No. 45. _H. McGLAwn, administrator, &e. p intiff in error, 
vs. Davin McGiawn, defendant.in error. 


[1.] An instrument, in form or deed, and conveying a female slave, for and 
in consideration of the sum of five hundred dollars, to be delivered at the 
death of the seller, is not a testament, and therefore revocable: but is, to 
all intents and purposes, an absolute disposal of the remainder in the ne- 
gro, after the life estate has ended. 


Trover, in Chattahoochee Superior Court. Tried before 
Judge WorRILL, November Term, 1854, - 


‘The sole question in this case was, whether the following in- 
strument was a deed or a testamentary paper : 


Groraia—Muscoeee County : 

Know all men by these presents, that J. Hardy McGlawn, 
of the said County of Muscogee, for and in consideration of the 
sum of Five Hundred Dollars, to me in hand'paid, by my son, 
David McGlawn, the receipt whereof is hereby acknowledged, 
have bargained, sold and conveyed, and by these presents do 
bargain, sell and convey to the said David,.his heirs and as- 
signs, a certain negro girl about 13 years old, of black complex- . 
ion, named Liz; to be delivered to the said David'at my death, 
and not before. And I hereby bind. my heirs, executors and 
administrators, to warrant and defend the right and title in and 
to the said negro girl, to the said David, from the claim of any 
person or persons whatsoever. In witness whereof, I have 
hereto set my hand and seal, this the 9th day of sitainn,. 


1836. 
, his | 
HARDY McGLAWN, [ns]. 


‘mark, . 
her 
Test, MartTHA  PoweELL. 
mark. 


Danret M. HAtt. 
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This instrument was recorded upon the probate of one of 
the witness. 

The Court bélow held thisinstrument to be a deed, and this 
decision is assigned as error. 

Harrison, for plaintiff in error. 


Srusss.& H1w1, for defendant in error. 
By the Court.—LuMPk, J. delivering the opinion. 


[1.] This instrument is, to all intents and purposes, a sale, 
for a valuable. consideration, ($500) of a slave, the seller re- 
serving to himself a life estate in the property. In other 
words, it is the purchase of the remainder, after the life estate 
has terminated. We'concur with the Circuit Court, that the 
paper was irrevocable and not testamentary in its character. 









































TRIBUTE OF RESPECT TO R. 8. HALL, ESQ. 


SUPREME COURT OF GEORGIA, 
‘Macon, Feb. Term; 1855. \ 


The Committee, appointed on . the occasion of the death of 
Ropert 8. Hau, Esq. a member of this bar, beg leave to sub- 
mit through their Chairman, Judge’Niszzt, the following re- 
port: 

Resolved, That Mr. Haut was known among us a gentle- 
man of education, with appreciating and cultivated taste in 
letters, of genius; possessing a brilliant, imagination; a clear 
and quick perception, of the beautiful; and originating, creative 
faculties in a degree which entitled him to: rank as one of the 
best thinkers of the State. 

2d. That we esteem him as having been a profound lawyer. 
His professional reading was, for one of his age—being at his 
death, but a young man—very general, and his learning so ac- 
curate and various as to enable him to compete, not. unfre- 
quently, with success, with the ablest members of this bar. As 

a pleader,. he had but few equals. His tenacious mémory, 
sound, discriminating judgment, industry, zeal and ardent, 
rapid, yet logical oratory,. had placed him on a level with the 
first men of his‘age in the profession, and warrant the belief, 
that had he been spared, he would have reaped its richest re- 
wards, and attained its highest honors. He delighted in the 
law and studied it not alone as the means of acquiring ¢ an in- 
come, or as preparatory td political life, but as ‘a science in it- 
self, productive of the purest intellectual qualification. 

8d. That he was not the less remarkable for his social qual- 
ities, being frank, genial and communicative, kind and liberal 
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in his feelings, a respectful son, an affectionate brother, and a 
tender husband and parent. - 

4th.’ That we deplore, in his death, a préfiasiohat brother 
withdrawn from the honorable competition and fellowship of 
the law—a man of. genius, stricken and prostrated when but 
beginning to ascend ; and a'lawyer who seemed to be marked 
and sealed for distinction. 

5th. That when one who is our fellow is cut down by our 
side, in the pride of his intellect.and the vigor of his manhood, 
by Him whose purposes are inscrutible and whose power is ir- 
resistible, remembering that we, too, are mortal, it. becomes us to 
receive the warning—to be silent in awe, and with reverence 
to concede the sovereignty of God; and in the light: of that 
revelation which he has vouchsafed, to prepare in life for death. 

6th: That this Court and bar, as a mark of respect to the 
memory of our deceased’ erate will wear crape on the left 
arm for 30 days.” 

On motion of Mr. Poe; Ordered that. these resolutions ‘be 
éntered on the minutes of the Court, and that the Clerk do 
furnish a ‘copy to the family of the deceased. 

Judge; LuMPKIN responded on behalf ‘of the Com as fol- 
lows: 

During the nine years that IT have been honored with a seat 
on this Bench, how often has the attention of this Court been 
arrested from its ordinary business, to the contemplation of 
death! Within that brief period, many of the brightest legal 
lights of the State. have been extinguished by the icy hand of 
death ! 

How rich the trophies gathered to the tomb the past year! 
DovauErty, CHARLTON, Jackson, TowNs, HaRRALSON, HALL 
and GouLp are sleeping/their lastearthly sleep! What a bril- 
Tiant constellation to disappear from the professional firmament ! 

How frail and fugitive is human life! Pulvis et umbra su- 
mus was the ‘classic commentary of Horace—What shadows 
we are—the' graceful translation of Burke. Ten thoiisand in- 
struments of destruction are always near, to do their fatal 
work! Life is a fountain fed by a'thousand streams, that per- 
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ishes if one be dried! It is a silyer cord, twisted with a thou- 
sand threads, that parts asunder if one be broken! It is much 
more strange that we escape so long, than that we die so soon! 

How early did death enter this newly formed world! How 
ceaseless his ravages ever since! One hundred and forty gen- 
erations have already been swept away! All that tread the 
globe, are but a handful to the tribes.that slumber in its bo- 
som ! 

In the natural course of events, the thought may well have 
been indulged, that the respective places of the deceased and 
myself would have been changed, and that he might, at some 
future time, have been called upon to perform a kindred office 
for one who was so much his senior in years. But Providence 
has seen fit to order it otherwise. Whom the gods love they 
take early to themselves. Abel expected, no doubt, to bury 
Adam and Eve. How little did these first, fond parents, an- 
ticipate the melancholy duty of interring their murdered son. 

It is a relief to the aged, bowed down under the’ weight of 
three score years and ten, to pass into the quiet slumber and 
tranquility of the grave. Death is comparatively of but little 
consequence, even to the middle.aged, who are far on their 
way to their final repose—who have: but little to. hope or ex- 
pect from the future, and who are already beginning to realize 
that they are rapidly approaching the period when they can 
say of most of the things of this. world—‘“ I have no pleasure in 
them.” Such would not be very reluctant to throw down the 
burden of life and rest with those who feel not its wintry storms. 
But to see the young man, just springing upon the arena, buoyant 
as the courser as he enters upon the track, cut off in the midst 
of his days, at the moment when.we began to anticipate the 
full blaze of the noon, by the bright coruscations of the rising 
sun, well might.such a spectacle suffuse with sympathetic tears 
the cheek of the Son of God. 

When the news of the death of England’s Great Octogena- 
rian Duke reached this country, we looked upon it as a natural 
consummation; and it was not his.death but his life, that rose 
before our eyes, in all its greatness. But how different the 
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sensation, when the Hope of the House of Orleans was prema- 
turely struck down, and the destiny of France changed for all 
after time. We thought of the youthful hero of Antwerp and 
Algeria, the popular idol of. his country and felt sad that such 
a brilliant future was thus untimely cut off. 

I will not undertake to portray the distinguished talents and 
virtues of our departed friend. This Bar knew him well, and 
its sympathies have mingled with the tears and sorrows that 
embalm his memory.. The eloquent tribute just delivered, is 
heartily concurred in by the Court. We can bear our testi- 
mony to the justice of the eulogium which has just been pro- 
nounced upon the social, moral and. professional qualities of 
the deceased. They will long be cherished with grateful sat- 
isfaction by us all. He never discussed a case that he did not 
give “aid and comfort” to the Court. And it is that that 
gives to the Court, in paying a tribute of affectionate respect 
to his memory, ‘a precious seeming to the eye.’ He was 
truly and emphatically, i in this sense, entitled to the epithet of 
amicus cure. 

Robert S. Hall had a mind capable of the highest reaches 
of legal-reasoning ; and he left nothing whiailarell: belonging 
to the subject which he discussed. He never skimmed, bwallow- 
like, over the surface of the science, but delighted in tracing le- 
gal principles to their fountain head. And the very difficulty 
of the task served but to provoke his ambition. 

His manner was luminous, earnest and impressive; illumi- 
nating what was dark and obscure, as with a flash of lightning. 
He would pass from labyrinth to labyrinth, with a mind free 
from confusion and with the most unwearied energy. His: lo- 
gic was conceived with a cogency that bore itself onward in 
one continued stréam of resistless argumentation. In freedom, 
and fulness, and fluency, his discourse resembled ‘the Alpine 
stream—‘ Wave followed: wave, nor spent‘its force in vain.” 
His memory was as capacious and retentive as his judgment 
was sound. Like his surviving brother, it seemed impossible 
for him to forget any thing he ever read. 

I have often sat, with all the solicitude of an older brother, 
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and seen him contending with the best talents of the Bar, and 
no matter what the odds might be, in age and experience, I 
never entertained the least apprehension that he would be 
crushed in the struggle. He was one of those men whom the 
whole Bar and Bench of Georgia could not put down. And 
his assailants, instead of chronicling their attacks with the la- 
conic, vent, vidi, vict, were fortunate, indeed, if they were not 
compelled to write, vent, vidi, victus fut. 

O! it was a treat to see him wrestle in the forensic fight ! 
Instead of skirmishing on the enemy’s out-posts, he did not 
hesitate, for a moment, to plunge, at once, into the “immi- 
nently deadly breach ;” and if he lost his case—and what law- 
yer is not doomed, occasionally to the pain of disappointment ?— 
he never failed to sustain and advance his reputation. 

Rosert 8. Hatz is another living refutation of the absurd 
idea, that it is impossible for a man to be a fine scholar and a 
thorough lawyer. Who that ever lived surpassed Lord Mans- 
field in Jurisprudence ; and how few equalled him in general 
literature? Are not the Commentaries of Sir Wm. Biack- 
STONE the rich repository of the laws of England; and are 
they not, at the same time, models of pure English composi- 
tion? Lord Stowell excelled almost all of his cotemporaries 
in the law; and yet, he was the familiar friend and literary 
executor of Dr. Samuel Johnson. Away with such ridiculous 
prejudice. Sir James McIntosh, Sir Samuel Romilly, Story, 
Wirt, Pinckney, Legare and a long list of the brightest names 
in Britain and this country, give the lie to this opinion, 
originating in the grossest ignorance, and too often fostered by 

sheer envy. 

But our friend has passcd from among us, and he will be 
seen no more until “the last day.” At the early age of twen- 
ty-nine, when all were looking to him with great fondness of 
expectation, this gifted Attorney, destined, unquestionably, to 
be one of the first men of the age, having already vindicated, 
successfully, his claim to equality with the ablest of his cotem- 
poraries, is summoned away just as wealth, and honor, and 
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fame were inviting his outstretched arm to seize the proffered 
prize of his high calling. The noble Arctic, with all her sails 
unfurled, and her pennant gaily streaming in the breeze,’ has 
gone down to an unfathomable eternity, laden with happy 
hopes and precious promises. 

The ways of Providence are inscrutible and past finding out. 
We must walk by faith and not by sight. His vacant office— 
his vacant seat in this Temple of Justice, preach eloquently to 
us, that we too are born to die. Day unto day utters this sad 
truth, and night unto-night repeats the solemn warning. Let 
this thought subdue our earthly passions, and stamp with insig- 
nificance all our strifes and contentions. 

To be left the widow and orphans of such a husband and fa- 
ther, who can contemplate, much less calculate the loss? Let 
his aged parents and mourning brothers and sisters, not weep 
and refuse to be comforted, because the pride of their eyes and 
of their house is no more, but rejoice rather, that he has lived, 
and still lives in the bright record which he has left behind— 
in the Reports of this Court—in the high regard of his profess- 
ional brethren—in the love of the community where he dwelt, 
and in the memory of his social and domestic virtues. 

Let the resolutions be entered on the minutes of the Court. 














